
Luther’s Attitude Toward the Legal Traditions of Hıs 1l1ıme

BYy James Estes

Quest1ions of law contronted Luther al LUrn As accused heretic,
fOr example, he became the Larget of Jegal proceedings that WeIC instituted
either by Kome the imperial OVeErNMENT, an he detended himself with
the advice of the Saxon OVEINMENT an 1ts lawyers. More relevant the
theme of Luther’s ethics 1n church an politics, however, 15 that throughout
his entire CAaicCcI theologian an pastor he had deal with problems
posed by the codes of law that WCIC 1n torce 1 the church and Of his day
Unlike the Causa Lutherri, which has een much studied;! Luther attitude
toward the law codes of his t1ıme has attracted surprisingly lLittle attentıon
from scholars. It 15 the tOD1C be addressed ere? The 217 111 be explain
Luther’s 1e W of the approprlate us«c of law 1n church an SOClety without
ploring 1n detail his V1IEeWS ALLYy particular legal 1SSUue, such res1Ss-

authority. In due COULILSC, however, 1t 111 become 1NECCSSaL y deal[l
ith certaın aSDECTS of Luther's 1e W of marrıage. As chall SCC, the (‚Oll-

Sistent element 1n ll of Luther's utrtterances the legal tradtions ot his t1me
WAaSs his preocupatıon ith the relationship between law and CONsSCIeNCE.

NSee especially Wilhelm BORTH:!: |Iıie Luthersache Causa Lutheri] /-15 die Anfänge der
Retormation als rage VO  . Politik und Recht Lübeck; 1970 See Iso Armıin KOHNLE:
Reichstag und Retormation: kaiserliche und ständische Religionspolitik VO  . den Antän
CI der (ausa Lutheri bis ZU Nürnberger Religionsfrieden. GU 2Z2UOL, chapters 1-3
Much ot the material ea with ın this has Iso een discussed by Gerald
STRAUSS: Law, res1ıstance, and the the Opposıtion Roman law ın Retormation
Germany. Princeton 1956, 191-224 Despite the rich Jı prımary and secondary
SUOULICGCS cited, Strauss faıils make coherent of Luther’‘s utrttferancCces the subject
of law 1ıle CAaNNnOT here contront Strauss‘’s argument directly, implicitly take
1SsSue with his 1eW that Luther Wa> guilty of »ambiguity« an »INCONSIStENCY « that
»INUuStE have«c undermined rESDECL fOr the VCLY law 1C he emande: »UNCONdi-
tional obedience«. FOTr etaıle analysis of the flaws ın Srauss’s ument, SCC Gottiried

KRODEL: Luther and the OppOS1t1on Roman |aw 1ın (Grermany. Lu)J 55 1991])



T'he Legal Traditions IN Question
Of the codes of law that Luther had dea] with, the LW!  ®] INOST ımportant
WCCIC Koman law, the »CCOrpuSs Iurıs Civilis«, and law, the »Corpus
Iurıs (anoOon1C1«. The LW  @] together constituted the 111111O11 lawe« jJus
commune| of the Holy Roman Empıire an WCIC the hasıs of the teaching
of law 1n (:;erman unıversitlies° Important ere 15 that law Was NOLT

Just the law of the church but rather long-established, much revered,
and highly usetul complement C1vil law in the adjudication of cC1ivil
cases$+ hen there WCIC the Varlous vers10ns of Germanıiıc law that WEeTC

struggling hold their OW agalınst the encroachments of the centralizing
Koman law that Was favoured by ambitious OoOvernments an their law
yers” Finally, there WAas Mosaıc law, which S()ILIC individuals an SIO0UDS
argued should take precedence VCT al others 1n Christian SOCILEtY. The
cYrYıterlia by which Luther judged these legal codes an the obedience wed
them WCCIC, MrSst, divine law recorded 1n Scripture, and second, natural
law Ithat of right and which God has implanted 1n all human
beings and 15 IMNOST succCinctly summ arized 1n the Decalogue]). Although
Luther had ımportant things Sd Y about al the legal traditions of his day,
he had by far the INOST 5SdYy about Jaw, which that 1N the

that tollow 1t 111 reCelve LLLOIC attentiıon than the others. But before

»Common law« ın the of the COINLINLOIN SYStem of law tor the EmMp1reE, the DIrOVI1-
S10NS of 1C. pplied directly all NOLT governed Dy local Statute, CUSTLOM,
privilege.
{It W d>s fOr this L1LCASOIN that, SCC 1n LLLOIC detail elow, evangelical urısts WOU
stubbornly and successtully nght Or the retention of much of 11011 law In the err1to-
ries that dhered the Reformation. It COuUu NOLT SimMply be thrown QOuUt without leaving
huge 5dD5S 1n law and ega. procedure; SCC ohn WITTE, }r LAaW and Protestantism the
ega teachings of the Lutheran Retformation. Cambridge 2002, 65-55; Rolt LIEBERWIRTH:
Martın Luthers Kritik Recht un den urısten. In Martın Luther un: se1ine Unı1-
versiıität: Vorträge anläßlich des 450 Todestages des Reformators/ hrsg. VoO  - Heıner Lück
Köln; Weımar; 1998, 53-/2, here 65-67; arl KÖHLER: Luther und die urısten: ZUT rage
nach dem gegenseıt1gen Verhältni{(ß des Rechtes und der Sıttlichkeit. Gotha 1573, 34-36
(n the »reCepPt10N « of Roman law and 1ts integratiıon Into the (:erman ega. SYyStEM
alongside traditional Germanıc law read 1ın the 1g Roman law, SCC Strauss LaW,
S1Stance, and the State, chapter ;} sabelle EFLERS: LEeX und Ordo: ıne rechtshistorische
Untersuchung der Rechtsauffassung Melanchthons. 2005, 108-I19.

756



discussing Luther’s approach ALLYy particular ega tradition, 1t 15 S_

SaLY SdYy something about h1is attitude toward law 1n general. hat 15
least important his attitude toward AILYy Darticular law code

IT Luther’s Attitude Toward Law INn General
The earliest and IMOST persistent element 1n Luther’s attitude toward law
WAas his beliet that, ın both church and J laws should be entorced 1n
COoNnformity ith the CONCEPL of »„epileikeila« ‚aequitas, Billigkeit), 1C he
had earned from Aristotle 384-322), the New Jestament, an the works
of the late-medieval conciliarists. The idea WAaSs that, S1NCe laws CAaNNOL be
tramed all and problems, the sever1ty of the law should be
moderated, indeed that the law should be SEL asıde, it due cOoNnsideration
of the CIrCUumMStAaNCES indicated that LCAaSOUlL, Just1ice, and humanity would
best be served Dy doing. We ind Luther making the 0NI fOr epieikeia
early the „»|Jiıctata Psalterium« of 513-I515° and late Febru
dl Y 1546, 1n ONe of the ast of the entriıes 1n the „»Lischreden «/ Durıng the
interven1ıng he Was WONTL take advantage of AllYy Opportuniıty
advocate this approach the entorcement ®Jı law There 1S, fOr example,
Hne discussion Of 1t In Part I1{ ot the treatıse „Secular authority: hat
extent 1t chould be obeyed« 11523), CVCI) though 1n this particular CAase the
word epieikeia Or 1ts equivalents) 15 NOL sed

nNatter how go0od and equitable the laws dIC, they AAl malke eXceptıon
1n the .d5C oft neCeSSItY, ın the face of 1C they CannOt 1NSs1st UDOIN being strictly
entorced. Theref{fore, prince have the law rmly ın hand the SwOrd, and
determine ın his ()W. mind when and where the law 15 be pplied strictly with
moderation, that law I1LAY prevail Aat all times and 1n al]r and L1LCASON I1aYy
be the highest law and the Inaster of al] admıinistration of law. { It 15 nOt| suft
nciently praiseworthy merely tollow the written law the OP1IN10NS f Jurists
There 15 1110Te it than that «®

1{10 be able do this properly, the prince 111 ave DIAY for wisdom,
heed Cod’s word, be WaLYy of the influence of „the high an mighty and of

4, 323, 5 1L, 916, /34-/50
6, 3451 ‚7031)

4, LIS f 1L, 2/72, 11-24.
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flatterers«, place love and natural law above the CONTLeENT of law books, and
thus be able apply „untrammeled 1C4SOIN and untettered judgment«
the Just and equitable treatment of his subjects.?

While his intellectual formation theologian had thus taught
Luther that g0o0d laws eed be entorced iıth wisdom an discretion,
his conflict wiıith ecclesiastical an c1iviıl authority ftrom 151/ through 1521
taught him that bad laws might ave be resisted 1n the defence of truth
and Just1ice, and 1n the responsible exercCc1ıse of clergyman'’s pastoral duty
In his famous speech before Emperor Charles and the assembled estates AL
the 1et of Worms 1n April IS2L, there 1s brief PASSagc that has attracted
less not1ice than the much-cited „Here stand« peroratıon the end

„Another of books attacks the PaApPaCYy and the ffairs of the Dapısts
those who { have a1d the Christian WOT. with vıl that ffects the Spir1ıt
and the body FOTr 0)81  CD Cal deny { that through the decrees of the DODE and
the doctrines of IET the CONSCIENCES of the althful have heen IMNOsSL miserabiy
entangled, tortured, AAan LOIN DIECES. { therefore, chould have retracted
these WwrT1tings, should have one nothing other than have strength
this CyrFannYy and should have opened NOT ONLy windows but doors such
godlessness.« !°

The immediate target of this outburst Was the law of the church, law
subject be dealt iıth 218 length eIO0OW. FOor the MOMENT, however, the

toOp1C under invest1igation 15 STl Luther’s attitude toward law 1n general.
In the prolonged conflict iıth the detenders of the indulgence trafiic

and Jı papal absolutism, Luther had LO do battle NOLT ONLy iıth scholastic
theology but also ith body of ecclesjastical law which, 1n his VIEW,

45, 119-129 1L, 273-250; SCC ISO 6, 166, 32- IConfitendi rat1o, 1520); 8l
662, 663, ‚De vot1s Imonast1ıC1s Lutheri iudici1um, I521); I 632, X-IG6 ‚OD Kriegsleute
auch 1ın seligem Stande se1in können)]; 25, 55, 75 60, .6 |Annotationes Luther1 1n eP1S-
tolam Paulıi ad 1tum, 1527); yJL, 352, 70-2.6 An die Pfarrherrn, wider den Wucher Z.U

predigen, 1540). ASs example f the need tOor such W1Se and D10US jJurisprudence Luther
cited the judicial attermath Of the Peasants’ War, 1n 1C. those who had become 1N-
volved ın the rebellion agalnst their ll had een executed according the StriCcCt letter
of the law along with those who had been guilty of deliberate and intentional rebellion.
This, he said, Was ASC 1n 1C the law ought have jelded JuSt1CEe; instead,
in)Just1ice W as one IILally people and Innocent 00 Was shed; 1' 630, 78 631I,

32, 110 7! 533, 5-13 ‚ Verhandlungen IM 1t Luther auf dem Reichstage
VWorms, I521]; emphasis
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required Christians elieve an do things that God himself did NOLT

quıre Christlians believe I do, that God had 1n fact torbidden them
believe do The residue of this experience Was abiding of

the propensity of human laws, ecclesiastical less than secular,
be 4L varlıance ıth divine law natural Justice inflict Oppress1ive
burdens and intolerable injJurıes human CONSCIENCES **

The Hrst product of this experlıence of the destructive potential of law
WAas Luther’s fOr reform, 1C Was marked by anxıety
that he NOL be guilty of erecting 11C LYFannNnYy Ver CONSCIENCES replace
the old OnNne 12 Hence his famous insıstence, classically ftormulated 1ın the
Invocavıt Sermons of 1522, that AL the OUTfSet 0)8l should make LLLUIC

reforms than WCIC absolutely NECCCSSaL y an INOTE basic reforms
until the Instruction of the people ftrom the word had prepared their COIl-

Few key words LLLOTC often 1ın Luther’s WTI1tiNgs, including those law, than 0€eSs
»CONSCIENCE« conscientla, das Gewissen). It 15 word that Luther 0€Ss NOLT rouble
imself ne carefully, preferring deseribe what CONSCIENCE does rather than
er precise definitions Of what 1t 15 Common virtually q]] CONCEDPLLIONS of CONSCIENCE
SINCE classical antıquıty, including Luther‘s, 15 the idea that 1t 15 the aculty of the soul
Or mind) with which ()Il'!  CD observes Nne’s  4 celf and renders moral judgements Ne’s  4 O0 W

behaviour. According St Paul | 144), VCI1 the heathen have this aculty Dy virtue
of innate, though vitiated, knowledge of natural law the hasıs of 1C. their (UIl1-

SC1IENCES either ACCUSEC CXCUSC them But Luther, less interested ın CONSCIENCES CHCLI-
ally than 1n Christian CONSCIENCES specifically, LIrEATtS CONsSCIENCE the ftorum 1n 1C.
the Christian hears, simultaneously, od’s word In the torm of the law. IC condemns
and terrifies, and the gospel, 1C. liıberates and consoles. »|J)as esetz bedrängt das
(:ew1ssen Urc. die Sünden, das Evangelium ber macht trei und schenkt ihm Frieden
durch den Glauben Christus«; 56, 424, L6 Because the actıon of CONSCIENCE 15
both rational and emotional, Luther often CqUatES »CONSCIENCE « with »mMind«, »SDIF1t«,
„heart«. CONSCIENCE »Captıve Word of God«, Luther described hıs OW. CONSCIENCE
AL Worms ‚ WA / 535, 6-8), 15 OIl!  (D that 15 of the Christian’s duty obey od’s law
rather than human law Luther knows nothing ot the modern idea of CONSCIENCE
AaUtTONOMOUS SOUICE of relig1i0us truth Moreover, tree CONSCIENCE 15 for Luther ULl  C TEE:
ftrom dependence worlks and, consequently, free live ın rusting relationship with
God hrough taith oug he acknowledges that erring CONSCIENCES have rights that
INUSTE within limits} be respected, he lKnows nothing of »freedom of CONSCIENCE « in the

of inalienable right worship Or not! UOILC chooses; SCC Friedhelm KRÜGER:
(:ew1ssen. 11L Mittelalter und Reformationszeit. Retormation. IRE 13 11984|, 222-225.
'his poın 15 particularly ell made Dy CO ENDRIX:! Luther and the PaAaDalyY. Stages ın

Reformation contflict. Phil 1951I, 135
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SCIENCES aCCeCpL changes without fear compunctl1on. Hence a1SO his
Ins1ıstent emphasis Christian reedom In ll externals NOT prescribed
by divine law an his anxıety lest AaNyONC think that the eremon1es and
uSasc>S adopted 1n Wittenberg WCIC 1n AllYy WdY inding Christians 1n
other cCommMunılıtles. External CeremOon1es, an the rules and regulations
govern1ng them, should, he sald, be ireely chosen an voluntarily submit-
ted Dy the commMuUNItIES affected.!4

It W as from this perspectıve that 1n 1523 Luther detended the right aın
duty of smal|l cCOomMmMUNItIES their OW reforms 1n where
the established authorities either COU NOLT WOUuU NOTt do SO. More
iımportant ın the long IU however, Was Luther’s advice how larger
communıtles terrıtoriıes should arrıve AL COILILOIN church Order. The
advice he SAaVC 15 otten taken example of Luther’s sShortcomings

ecclesiastical organızer but 1s really example of his preference fOor
reedom VCI law 10 the German-speaking COMMUNILtY ın Livonıla, fOor
example, he recommended 1n 1525 that their DaAaStOrS cshould together
1n triendly WdY and COINC COININON decision« about external (C1-

emON1€S, thus establishing > uniıtorm practice«.!  6 (Once this Was done,
they would ave »INStruct the people lest they commit the old {‚Dapist:

of regarding| such un1ıtorm practices divinely appointed an abso-
lutely binding Jaws«, the observance of which WOU contribute their
salvation, rather than vieW1Ng them S1MpLy „useful an L1CGCESSaLY mea-
SUreS| tor govern1ng the people externally«, ven I1110OTE iInstruct1ıve this
poinNt 15 Luther’s reactıon the effort f Landgrave Philip of Hessen 1504,
1518-1567) iımpose evangelical church Oorder 1n his domains.

Landgrave Philip WAas the YSt Lutheran prince aCTt 1n
the 1e W of evangelical Jur1ısts that the LECCSS of the 1et of Speyer

1n 1526 had established the right ot the territorial DPMNCES ILmpose In

13 ILL, 1-64 Sermone Luthers VO  = ihm gepredigt Wittenberg iın der
Fasten Invokavitpredigten VO. 9.-16 Marz 1522|)

L L 2I18, 33 210, /; I8 /72, 1-2.
15 IL, 405-416 ‚Das 1i1ne CArıstliıche Versamlungsciences to accept changes without fear or compunction.'? Hence also his  insistent emphasis on Christian freedom in all externals not prescribed  by divine law and his anxiety lest anyone think that the ceremonies and  usages adopted in Wittenberg were in any way binding on Christians in  other communities. External ceremonies, and the rules and regulations  governing them, should, he said, be freely chosen and voluntarily submit-  ted to by the communities affected.*+  It was from this perspective that in 1523 Luther defended the right and  duty of small communities to enact their own reforms in cases where  the established authorities either could not or would not do so.” More  important in the long run, however, was Luther’s advice on how larger  communities or territories should arrive at a common church order. The  advice he gave is often taken as an example of Luther’s shortcomings as  an ecclesiastical organizer but is really an example of his preference for  freedom over law. To the German-speaking community in Livonia, for  example, he recommended in 1525 that their pastors should »get together  in a friendly way and come to a common decision« about external cer-  emonies, thus establishing »one uniform practice«.!® Once this was done,  they would have to »instruct the people lest they [commit the old »papist:  error of regarding] such uniform practices as divinely appointed and abso-  lutely binding laws«, the observance of which would contribute to their  salvation, rather than viewing them simply as »useful and necessary [mea-  sures] for governing the people externally«. Even more instructive on this  point is Luther’s reaction to the effort of Landgrave Philip of Hessen (1504,  1518-1567) to impose an evangelical church order in his domains.  Landgrave Philip was the first Lutheran prince to act in response  to the view of evangelical jurists that the recess of the Diet of Speyer  in 1526 had established the right of the territorial princes to impose in  13 WA 10 III, 1-64 (Acht Sermone D. M. Luthers von ihm gepredigt zu Wittenberg in der  Fasten [Invokavitpredigten vom 9.-16. März 1522|).  14 WA ı2, 218, 33 - 219, 7; I9, 72, 1-24.  ı15 WA ır, 408-416 (Das eine christliche Versamlung ... Macht habe, alle Lehre ..., 1523).  16 LW 53, 45-50 + WA 18, 417-421 (Eine christliche Vermahnung vom äußerlichen Got-  tesdienst und Eintracht an die in Livland); cf. the treatise »De instituendis ministris  ecclesiae ad senatum Pragensem Bohemiae« (1523), where Luther gives the same advice  to the clergy in Bohemia; WA 12, 193, 22 - 194, 20.  82Macht habe, alle Lehre 1523|.
L6 5 35, 45-50 I5, A41/-42L1 Eine chrıstlıche Vermahnung VO a4ulserlıchen (sOt

tesdienst und Eintracht die iın ıvlan ct the treatıse „LJe instituendis m1n1ıstrıs
ecclesiae ad senatum Pragensem Bohemiae« 1523|, where Luther g1Vves the S\AdliIlle advıice

the clergy 1ın Bohemia; L 103, 194,
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their terr1tory ecclesiastical Order that WOU be valıd least until
general counc11.17 The result Was the »Reformatio ecclesiarum Hass1ae«,
1C Was adopted by the SO-Calle synod of Homberg 1n October 1526
and quickly sent Dy the landgrave Luther fOr his opinion.  I8 In his reply

the landgrave, ate January 1527,? Luther strongly advised that the
„»Retormatio« NOt be published »4{ this t1mMe«. In doing he advanced
objection the doctrines enumerated, eminently Lutheran al] of them,
(T the congregational-synodal polity prescribed, which Was hardly
objectionable CVCI1 though 1t Was NOt the WAaVC of the future tor (G(erman
Lutheranism. NOor, indeed, did Luther object because the prince WAaS tak-
ıng the iInıtlıatıve 1ın church retorm. Instead, his complaint WAasSs that the
„Reformatio« W Ads »eın hauffen ZESCLZEC«, heap of laws whose
ACTIMENT the Wittenberg theologians would NOLT ave dared recommend
1n 5SaXony where the Retormation Was Iready much urther advanced
than 1t Was 1n Hessen).

As Luther SAa Lt, the „Retormatio« W AasSs attempt prematurely
1mpose unıtorm and highly detailed order terrıtory 1n which

there had still NOL een Aa1llYy communa|l reformation speak of He
took the 1e W that such eNaCtmMents should be the culmination of
piecemeal DIOCCSS of law-making, NOT 1ts beginning, 4an he pointed
the example of [VLOses, whose law code, he sa1d, W 9aS fOr the IMOSLT part

codilication an armonization of laws already long 1n force
the people of Israel. Experience has shown, he continued, that there
15 gul{f between prescr1iption and performance an that, i{ laws
AdIC made LOO early, 1n advance ot practıce and CUSTOM, they remaın
abstract thoughts about how things ought be and do NOLT really take
rOOT IL the people and do nOot end themselves readily needed
COrrecti1on.

1/ The LECECSS eclare: that, with respecCct the entorcement of the Edict of Worms 1521}
the estates of the Empıre WOU conduct themselves »WI1e e1n jeder olches Ott
und kaiserliche ajestäat un: verantworten«; Walch>2 I6, 210

L5 ext of the Retormatio 1n DIE EVANGELELISCHEN KIRCHENORDNUNGEN DES ECHSZEHNTEN

JAHRHUNDERTS/ hrsg. VO  3 Aemilius Ludwig Richter. Nachdruck der Ausgabe Weımar
1546 Nieuwkoop 1967, 56-59; SCC ISO Gerhard MUÜUÜLLER: Franz Lambert VO  . Avıgnon und
die Retormation ın Hessen. Marburg 1955, 33752

L' Br 4, I571 1071)
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» FOT truly, making law 15 big, risky, complicated business, and without the SDIrt
of God g00d will UILLC of 1t Theretore 0)]81  (D INUSTE proceed with fear and humility
before God, following these principles: brief and g00d, few and well made, gradually
aM always the DOolINt.«*"

This, sa1d Luther, has een the experlıence of all lawgivers, including
MoOSses, Christ, the Romans, an the SO the PIODCL startıng DOo1INt
1n Hessen should be fOr the Jandgrave SCC 1t that 0Ca Darishes and
schools ATC provided ıth »200d people«, who might be provided ith
brief an clear instruct1ons about how proceed. But 1t would be CVCIL

better if » three, S1X, / Or| N1INEC« paSstOors WEIC malke by e_
ıng COTINLI1LLOIN practice »three, 1Vve, Or| S1X atterS« an contıinue
1n this ashion until al the DaSstOrs had agreed adhere COINLILNOIN

order that could be wriıtten OoOWN 1n »d SINa booklet«'This procedure
would ead result far INOIC tailored real needs and WOU thus be
much easler maılıntaın 1ın practice and COrreCTt needed This,
Luther did NOLT 5Sd Y directly, 1Ss hat had happened 1n SaXOoNYy and should
110 happen 1n Hessen.

BYy the tiıme Luther this endorsement of law-making the grad-
ual PTOCCSS of introducing and harmonizing practices voluntarily agreed
LO, EeVeEeNTS 1n S5SaXony WeIC already teaching him how dithcult 1t WAas
achieve the desired voluntary agreemen COININON church order.
BYy the 414ULEUMN of 1525 the Reformation had established itself 1n the ast

maJor1ty of the leading COomMMUNLltIES 1n the elector’'s domains and, 1n the
PTOCCSS, had produced dea| ot contusion and disorder 1n preaching,
public worship, an church Hnances.

See1ing this, Luther ecided that, fOr the salce of g0o0d order and ettfec
t1ve M1NIStLY, Vv1isıtatıon of the parishes Was needed 1mpose COT1-
1110 order ın the terrıtory. S1INCe the evangelical church 1n SaXony had

bishop of 1ts W undertake such Visıtatiıon, Luther appealed
the elector »AdS Christian brother« establish COMM1SS10N that WOU

Br 4l 155, 33-36 1071) Here, 1ın al] other Instances where the TeExXTt 15 NOLT cited,
the translation 15 O W. The (‚erman ot this PASSdsc 15 cult, particularly 1n the
second „Es 1St füur Wl gESECLZ machen e1in 5 105, erlich, weitleufftig ding, vnd

ge1s wird nichts draus. Darum bb 1st mıi1t turcht vnd demut füur ZOLtt hie
taren, Vnd diese 1114S halten kurtz vnd ZuCt, en1g vnd wol Sachte vnd YILLCI All.c«

The editors interpret „Sachte vnd YyILNCI All«c „»nNicht hastig und stet1g tort«.

54



undertake the episcopal office of v1ısıtatıon of the parishes. VCal later, 1n
the wake f the LTECCSS5 ot the 1et of Speyer lready mentioned, the elector
agreed and the V1S1tOrSs began their work 1n the SÜTILLLLICTI of 1527

In his justification of this procedure the introduction the edition of
the Saxon Vısıtation Articles published 1n 1528 Luther, Lrue {Orm, -
phasized that neither he 1L1OT the other V1IS1tOrs had the authority »1SSUE
allıYVy strıct COomMands, it they| WeTiTEeC publishing L1IC  s torm of papal de
1CCS« At the S\aiI1llec tiıme, however, he emphasized that pPAaStOTS who did nNOt
„Willingly, without AILy compulsion« subject themselves the v1isıtatıon
could CXDECL the elector, guardian f public and order, »CONStraın
them un1ıty In teaching and faith«, Just the CILDCIOL Constan-
tine had one 1n his day.?” What this reveals 15 that, by the end of theJ
Luther’s desire fOr Christian reedom 1 externals and his dislike of legalism
WCCIC COmM1Ng 1nto conflict ith the eed fOr good laws an decent Order that
the rapid and unregulated spread of the Retormation had created ?? In other
wOords, Luther’s emphasis the detence ot Christian reedom agalınst the
Oppress1iıve burden of papal law Was g1V1INg WaY emphasis the eed
discipline evangelical reedom ıth good laws and wholesome order admıiın-
istered by ecclesiastical otficials wh WCCIC entitled obedience. As result,
he WOU 1n the speak somewhat differently about law and Overnment
1n church and than he had that pOoLNt. But before considering that
development, ıt 15 NECCSSaLrY CO back the beginning consider, (O(IIC Dy
OINC, Luther’s attiıtude toward the specific legal traditions ot his t1ime.

IIT Luther an Mosaıc Law

Of the codes of law which Luther had address himself, the law f
Moses Can be dealt with IN OST quickly and easily. In the early of
the Retormation there WECIC, 1n S5SaXony and elsewhere, SOTIIC wh urged

4U, 269-273 26, 105-20I
'h1s tens1ı0n 15 reflected In the arge Catechism 1529), where Luther explains at SO111C

length that the divine commandment partıcıpate 1n the Sacrament of the Altar has
be observed without resorting torce compulsion, „Jest INnstıitute LLCW slaughter
of SOULS«; SCC IHE OOK CONCORD the Contessions of the Lutheran Church/ ed by
Robert Kolb; Timothy Wengert. 20U000, 4A71{ &S 40-52); German and atın SCC

BSLK, 716, 715, 35
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that „heathen law«, particularly Koman law, chould g1ve WdVY Mosaı1c
law, least contaın nothing 1t mong these WCIC Thomas
untzer ca 1489-1525]), the pamphleteer Eberlin VO  - Günzburg ca 1470
1533} an Dossibly Andreas Bodenstein Aaus Karlstadt 1486-1541].3 In 1524,
when Duke ohn the Steadfast, Ss()OINl be Elector ohn 1468, 1525-1532],
seriously proposed introducing such radical CasSsSuic 1Nnto SaXOony, Luther
had contribute priıvate etters and memoranda the successful| effort

dissuade him from doing 60.24
In August of the following YyCal, Luther addressed the subject publicly

1n SCTINLOIMN that WAaSs published under the title » HOW Christians should
regard Moses« 25 Luther’s 1e W Was that, Just the fallen world could
NOT be governed by the gospel, the (ermanYy of his day could NOT be
governed by the dead an SULLC « law of ancıent Israel. T'he law of Moses,
sa1d Luther, Was gıven the Jews alone an NOLT the Gentiles, wh WCIC

deliberately exCcCciIiude It 15 therefore NOTt binding Christians CXCEDPL 1n
far 1t happens ıth the New lestament ith natural law as
1ın the Decalogue), which has een gıven the Gentiles ell the
Jews. Mosaıc law Wds, be SULC, God’s word, but 1t Was Cod’s word tor
the Jews alone 1n ancılıent Israel and NOT fOr AaNyONEC else Christians should
obey the laws established Dy their ( W OVEINMENTIS 1ın the eXerC1Ise of the
authority VCI secular ıte that GCod has gıven them (One Call, be SUuLC,
Hind 1n Moses examples of g00d law-making and voluntarily imı1ıtate them
T10OM time time Luther himselft sought guidance trom Mosaıc law, dS,

22 Lieberwirth: Martın Luthers Krıtik 67 The charge that Karlstadt argued tOr the
replacement of civil law the Justin1an code] by Mosaı1c law WAas made by Melanchthon
1ın that date trom atter 1530 But such um (  » be OUnNn:! In Karlstadt’s ( W

WTI1LtINgs, and there AdIC g00d LCA4SOINS ou that he VCI argued the pos1ıtıon attrıbuted
him by Melanchthon; SCC Ulrich BUBENHEIMER: ( onsonantıa Theologiae et Jur1Sspru-

dentiae: Andreas Bodenstein VO.  - Karlstadt als Theologe und Jurıst zwischen Scholastilz
und Reformation. TU 197/, 246-250

Br y 254, 21-27 720], Luther Spalatin, L March 1524; 306, 307/, 32 753|, Luther
Duke ohn Frederick, IS June 1524

25 Martın LUTHER: Eiıne Unterrichtung, W16e sich die Christen ın Mose sollen schicken;
I6, 363-393; SCC Iso Br 3, 484, 455, L I] Luther the L1ty Councıl 1ın anzıg,

7?) May 1525; and ct 18, 67-84 the sect1i1on of the treatıse „Wider die himmlischen
Propheten,that »heathen law«, particularly Roman law, should give way to Mosaic  law, or at least contain nothing contrary to it. Among these were Thomas  Müntzer (ca. 1489-1525), the pamphleteer Eberlin von Günzburg (ca. 1470-  1533), and possibly Andreas Bodenstein aus Karlstadt (1486-1541)?3 In 1524,  when Duke John the Steadfast, soon to be Elector John (1468, 1525-1532),  seriously proposed introducing such a radical measure into Saxony, Luther  had to contribute private letters and memoranda to the (successful) effort  to dissuade him from doing so.’4  In August of the following year, Luther addressed the subject publicly  in a sermon that was published under the title »How Christians should  regard Moses«.? Luther’s view was that, just as the fallen world could  not be governed by the gospel, so the Germany of his day could not be  governed by the »dead and gone« law of ancient Israel. The law of Moses,  said Luther, was given to the Jews alone and not to the Gentiles, who were  deliberately excluded. It is therefore not binding on Christians except in so  far as it happens to agree with the New Testament or with natural law (as  in the Decalogue), which has been given to the Gentiles as well as to the  Jews. Mosaic law was, to be sure, God’s word, but it was God’s word for  the Jews alone in ancient Israel and not for anyone else. Christians should  obey the laws established by their own governments in the exercise of the  authority over secular life that God has given them. One can, to be sure,  find in Moses examples of good law-making and voluntarily imitate them.  From time to time Luther himself sought guidance from Mosaic law, as,  23 Lieberwirth: Martin Luthers Kritik  ., 62f. The charge that Karlstadt argued for the  replacement of civil law (the Justinian code) by Mosaic law was made by Melanchthon  in texts that date from after 1530. But no such argument can be found in Karlstadt’s own  writings, and there are good reasons to doubt that he ever argued the position attributed  to him by Melanchthon; see Ulrich BUBENHEIMER: Consonantia Theologiae et Iurispru-  dentiae: Andreas Bodenstein von Karlstadt als Theologe und Jurist zwischen Scholastik  und Reformation. TÜ 1977, 246-250.  24 WA Br 3, 254, 21-27 (720), Luther to Spalatin, 14 March 1524; 306, 4 - 397, 32 (753), Luther to  Duke John Frederick, 18 June 1524.  25 Martin LUTHER: Eine Unterrichtung, wie sich die Christen in Mose sollen schicken; WA  16, 363-393; see also WA Br 3, 484, ı - 485, 14 ([861), Luther to the City Council in Danzig,  5 (7?) May ı1525; and cf. WA 18, 67-84 (the section of the treatise »Wider die himmlischen  Propheten, ...« entitled »Von den Bildsturmen«).  86entitled »VOn den Bildsturmen«)J.
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fOr example, 1n 1ts rules govern1ing marriage,?® but he did NOLT ın the DIOCCSS
attriıbute 1t inding force for Christians. his remained Luther’s pDOSI1-
tıon fOr the rest of his lite 27

Luther an Secular LaAwWw IN +he

In theJ the IMOST significant eXpression Jı Luther’s attitude toward
secular law Was his identiHication of long list ot clerical abuses viola-
t10NS ot 1t because they constituted »robbery and theft«) and his 1NS1IS-

that DODCS, bishops, OT dA1I1Yy other clergymen OUnN:! guilty of such
violations WeTC liable approprlate punishment by the secular author1-
t1es. God, he sald, has gıven secular overnment complete authority VCT

such matters, which that law’/s claims of clerical privilege
AIC Scrıpture and LCAaSON an thus entirely bogus.?® par
from this, Luther’s direct secular law 1n these early
Ad1iIC NOT plentiful. When he 0€eSs COMMENT, 1t 15 side, 1n rather general
J iıth those who object the wholesale reception of Roman law
al the CXDELSC of local (:ermanıc law In the ddress ))TO the Christian
nobility of the (:erman natıon Concerning the retorm of the Christian
CSTALCS«“, for example, he observes that »Secular law has become
veritable| wilderness! Though i1t 1s much better, wWiIiser, and LLLOTC honest
than the spiritual 1 C., Canon| lLaw there 15 far LOO much of 1t « Wiıse
rulers al by Holy Scripture ought be law enough. It would be best,
INOICOVCL, if ;territorilal laws and CUStOMS« WCIC talce precedence VCI

„general imperial Jaws«, fOr ;brief laws« sultable people’s »peculiar
character« dIC better than »rambling and tartetched Laws« that „»hburden
the people« an dIC LLLOTIC of hindrance than help the settiement
of hat sald, Luther deters the judgement f those who ave

76 As, tOr example, the treatıse »VoOon Ehesachen«, 1530; 3 1L, 214, 15 215, I8 225,
22/, /; 24-25; 24L1, 4-10
The idea that Mosaıc law chould replace established 1aw did NOLT entirely die Ou  — In
1542 Luther NC agaın (0180881 1t 1NECCCSSdI Y his Opposıtıon 1ıt and 1Ns1ıst
the Christian’s duty obey the established imperlal and territorial laws. Lieberwirth:;:
Martın Luthers Kritik 64, Cıting 6l 1271 ‚6693)

75 NSee ames ESTES' Peace, order, and the glory Of God secular authority and the church
In the hought Jı Luther and Melanchthon, L516-1559 Leiden 20U005, 10-14 59
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gıven ILLOIC attentıon this problem than he has een able do ?9 BYy
1530, however, Luther having witnessed the Peasants’ Revolt, with 1ts
denunc+1lation of »LICW laws« an 1ts demand tor CusSstomar law 111 ave
thought LLNOIC about the MmMatiter and 111 ave zinder things SdYy about
Roman law ell harsher things about (ermanıc law Meanwhile, he
had een devoting much attentıon law

Luther (‚anon LAaW

Strictly speaking, the C 4a11l0 law« includes allYy eNAaCtImMen of
ecclesiastical authority that has acquired the force of law 1n the church
But when scholars speak ()T WwT1te ot >C4110 1aW«, they dIC usually referring
specifically the codification ot church [aw that know the »COrpus
Iur1ıs Canon1C1« S1INCe, however, that fterm WAas fAirst officially sed 1n
1582 and did NOTt (COLILC 1INtOo COTILLLON usSsc until the en of the seventeenth
CENLUY, do NOTt Hnd 1t 1n Luther’s works. On the other hand, the fve-part
collection?° 1O known the CIC Was already 1ın ex1istence by 150O, Was

lready understood unofficlally UNItYy, and WAas lready being printed ın
collected editions 3! We know,J that Luther imself understood

unıty the COMPONECNTL of the IC an that he dıd NOt contfuse the
of the collection ıth ecclesiastical laws and decrees that had NOT

een NCIude: 1ın 1t that had COILLC later?? Luther’s vocabulary 1n referring
2 44, 203{1 459, 3 460, SI emphasis (n the subject of w1se rulers 4a1l

by Scrıpture being » |aW enough«; 6, 554, 24-32 »Hoc SC1O, ullam TCI1 publicam
egibus toeliciter administrari. 1 Nnım prudens tuerit Magistratus, ductu ura OMnNn1A
foelicius admıinistrabit u egibus 61 prudens 1O  » fuerit, egibus nıhiıl promovebit
n1ıs1ı malum, CUu nesc1lat e1ls ut1 LLEC CA4S PIO LeEINPDPOTE moderare. ideo ın rebus publicis
magıs curandum CST ut boni1 et prudentes VIr1 praesıint C UGAILL UL leges terantur: 1DS1 eNn1m
un Ooptimae leges, varıetatem CasSsuum V1vacCı aequıtate iudicaturi. Quod 61
aSs1ıt eruditio divinae legis ‚U 111 prudentia naturali, plane superfluum EL NOx1um EST
scr1ptas leges habere uper Oomn1ar Charitas nullis DIOTSUS legibus indiget.«

1 The Decretum Gratlianı Circa 1140), the Liber Decretalium Gregorli 1234|, the Liber
SeXtus of Bonitace 111 1298]), the Clementina of Clement 1314|, and the Extravagantes
of ohn AXIL 1499-1502).

31 ieghar MÜHLMANN Luther un das COrpus Iur1ıs C’anonı1cı ıs ZU re 1530 e1]
Prolegomena. 1972 L, UNn1V., eo Fak, 1SS., 1972 103-107.

3 his 15 clearest 1n letter of December 1520 eorg Spalatin, where he lists Necre-
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the CIC 15 NOT always free of ambiguity Libri PaDaCl, des Papstes GesetZ,
das geistliche Recht, decretum pontificum, aN: al length], but
his references the collection AdIC sufficiently abundant and sufficiently
clear establish that INOST of the tiıme, AL least the CIC Wäas what he W as

talking about an that 1t Was something that Luther dipped 1Into frequently
and carefully. He Was certainly NOL »learned 1n the law« 1n the professional
5  J but he knew enough about law deal ıth 1t effectively
where 1t impinged 1n his work theologian and reformer 33

When OT1LC thinks ot Luther and law.  J the image that immediate-
1y mıind 15 that of him throwing COp1ES of 1t 1nto bontire outside
the agpıe ate AL Wittenberg December 1520 As 15 ell known,
that NT, together with other evidence of seemingly indiscriminate
hostility toward law,** COST Luther the SUuppOrL of ILLAallYy 1n the legal
profession, including that of the INOST distinguished Jurıst of them all,
Ulrich / asıus 1461-1536). In the present CONLEXT, however, 1t 15 ımportant

emphasize that Luther’s rejection of law WAas complete
the burning of 1t seemed indicate and that he WOU chall SCC,

Hnd pOS1t1ve SCS fOr porti1ons of 1t

u Decretales, SexXtus, Clementina, an Extravagantes; Br 2, 234, 361} There
Ad1iIC similar ın y 259, 26; Br L, 353, 28-32 157); LLL, 358, 31 Il 24L1,
337 See Iso Mühlmann: Luther und das (LOrDUS Iurıs Canoni1c1ı 109

33 Mühlmann: Luther und das (LOrpus Iurıs ( anon1C1 209 In his confrontation with
Cardinal Cajetan 11469-1534)| AL the IDiet of Augsburg ın ISI5, or example, Luther proved
INOIC CONVEerSan(tit with law than the cardıinal expected. Cajetan dDDCals have
assumed that Luther would be 1gNOrant of the bull »Un1igen1itus« 1343|, 1C W ds NOT
NC1lude: 1ın the standard collections f law, and elleve! that when confronted
with 1ts definition of the of the church the mer1ts of Christ, Luther WOU
have admıiıt that his pos1ıt1on indulgences W d 1n conflict with vall: papal decree.
But Luther had ıIn tact SCCI] »Un1iıgen1itus« and had OILC Augsburg prepared reject
1ts CONLENT Con the plain of Scrıpture; SCC Hendrix: Luther and the
DaCY,
As, for example, iın the letter of June 1521 Justus 0ONas that served the preface
the „Ratıonis Latom1anae DIO incendiariis LOvanıens1s scholae sophistis redditae, LU
theriana confutatio«, Luther dvised Oonas, who at that INOINECNT W as expected ecture
ın 11011 )aw AL the Uun1versıity, that he chould devote his fforts the refutation of 1ts

„Jta, Inı trater, facito, ut doceas dediscenda CS5SC, WUUAC doces, e{ SC1lant fugienda
S1ICuUt mortifera, UAaCCUNYUC Papa EL Papıstae sentiunt«; S, 4'4/ 30 45,

3 Köhler: Luther und die urısten, 341
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Luther’s mot1ive fOr burning law Was that 1t Was of
everything 1n the doctrine and practice of the papal church that stood 1n
contradiction what he s\xa the clear teaching of Scripture3® Above
all, 1t Was the embodiment 1n law of the theory of papal absolutism behind
which the Roman hierarchy eiende 1ts catastrophic a1llure nourish
the people with the word of God

» FOT if yOUuU wWwWant lkcnow 1n tewW words what the |aw CONtalns, then listen.
It 1S, DuCt 1t briefly, the tollowing The DODC 15 god earth VCI everything
heavenly, earthly, spiritual, and secular, and all 15 his OW. NO (OLLC 15 permitted
SdYy hım ‚What dIC yOUuU doing?<«37

At the Sa111e6 tıme, however, Luther recognized 1n law repOos1tory of
much wholesome legislation that the papalists themselves chose 1gnore
(J)I evade. TOM the beginning he WAS alert AallYy OppOortuniıty point OUt
that the those antagon1sts wh emande his obedience SUINEC Drovısıon
()T other of Law frequently excused themselves trom heeding other
and better DrOV1IS1ONS of i1t 2° SO 1t 15 surprıse that when, 1n the address
))TO the Christian nobility of the (‚erman natıon he declared that

law should be blotted Out »Trom the YSt letter the last«, he made
LW! ımportant qualifications?? The YSt OIlLlC Was adı the words »CSDC-
Clally the decretals«, 1.€.,, especlally the „Liber Decretalium Gregor1l IX CC
which contained much of the medieval legislation which the claims
of papal absolutism WeETC based BYy implication, this qualification granted

certaın grudging recognıtiıon the earlier »Decretum Gratiani«, which
incorporated LLLOTC of the legislation of the ancıent church. Concerning ıt,
Luther sa1d and this Was his second qualification that there WAasSs much
1n 1t that WAas g00d, CVCIN though the DODC and his flatters assumed the right

1gnore anything 1n 1t that they did NOLT Like .40
36 7/ 152 161-152
3/ 3J1, 392{ / 1//, G6-I0 24-29
35 FOTr abundance of examples, SCcCC Hendrix: Luther and the PaDaCY, chapters DaSs

] [11

39 44, o2{f 6/ 459, 1-2
his Do1inN 15 made INOTEC Jearly In „Warum des Papstes un! seiner Junger Bücher VO  a}

Luther verbrannt SiNnd« ‚WA 7, I80, L1-I18) than In »10 the Christian nobility Jı
the (‚erman natıonLuther‘s motive for burning canon law was that it was a treasury of  everything in the doctrine and practice of the papal church that stood in  contradiction to what he saw as the clear teaching of Scripture3® Above  all, it was the embodiment in law of the theory of papal absolutism behind  which the Roman hierarchy defended its catastrophic failure to nourish  the people with the word of God.  »For if you want to know in a few words what the canon law contains, then listen.  It is, to put it briefly, the following: The pope is a god on earth over everything  heavenly, earthly, spiritual, and secular, and all is his own. No one is permitted to  say to him: »What are you doing?««37  At the same time, however, Luther recognized in canon law a repository of  much wholesome legislation that the papalists themselves chose to ignore  or evade. From the beginning he was alert to any opportunity to point out  that the those antagonists who demanded his obedience to some provision  or other of canon law frequently excused themselves from heeding other  and better provisions of it3® So it is no surprise that when, in the address  »„To the Christian nobility of the German nation ...« he declared that  canon law should be blotted out »from the first letter to the last«, he made  two important qualifications?? The first one was to add the words »espe-  cially the decretals«, i.e., especially the »Liber Decretalium Gregorii IX«  which contained so much of the medieval legislation on which the claims  of papal absolutism were based. By implication, this qualification granted  a certain grudging recognition to the earlier »Decretum Gratiani«, which  incorporated more of the legislation of the ancient church. Concerning it,  Luther said — and this was his second qualification —- that there was much  in it that was good, even though the pope and his flatters assumed the right  to ignore anything in it that they did not like.*°  36 WA 7, (152) 161-182.  37 LW 31, 392f £ WA 7, 177, 6-10 / 24-29.  38 F9r an abundance of examples, see Hendrix: Luther and the papacy, chapters 2-4 pas-  sım  39 LW 214, 202f= WA 6, 459, 1-29.  40 This point is made more clearly in »Warum des Papstes und seiner Jünger Bücher von  D. M. Luther verbrannt sind« (WA 7, 180, 11-18) than in »To the Christian nobility of  the German nation  .«, Cf. Luther’s statement 1530 at the end of the treatise »Von  Ehesachen«: »[...] das geistliche recht [...] ist so unördig ynn einander geworffen und  90C Luther’s STAaALtEMENT 1530 At the end of the treatıse „Von
Ehesachen«: das geistliche recht 1St unördig yI1L1 einander gewortfen und
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Though his visceral antipathy toward law whole WOUuU LICV -

dWAaVY, and would indeed be reiterated ıth astonishing vehemence
1n the last of his life, Luther WOU 1ın the interım DAaYy g0o0d deal
of attention the »200d things« 1n 1t In this CONNectıon 1t 15 ımportant
that Luther Was AL the head ot MOVEMENT, IMNOST of whose eaders had
made their WaY the Retormation V1a Erasmıan humanısm and WeICcC fOr
that T1CASOIMN predisposed 1e W law, insotar 1t incorporated the
wholesome legislation of the ancıent church, WCaDOLL 1n the battle for
the retorm of church that they perceived having departed from the
apostolic Durıty of the ancıents. No less DCISOLL than FErasmus of Rot
terdam 11466/69-1536| had argued that law WAasSs NOT compendium
of eternal truths, Al of them of equal value and fOrCe, but rather the
cumulated residue of historical development that Was subject critical
examınatıon and YTeV1ISI1ION. I0 him 1t Was clear that the legislation of the
MOStT ancıent councils and synods Was 1n closer harmony iıth Scrıpture
and Christian virtue than that of later dSCS and that the authority that had
made the laws could revıise them ın order reStOre ancıent purıty Luther
imself ILLA ave een influenced by Erasmus 1n this respeCt V1a S(OILIC of
the atter’s scriptural aAnnotatıons 4# Be that 1t ILLAY, Luther Was entirely
1n agreemen with humanist scholars, including Philip Melanchthon,
that law viewed historically Was usetful tool 1n the hands of the
reformers.

his historical-critical approach |aw made 1t possible SCC 1n
1t repOSs1tory of reliable intormation about the const1itution f the anclent
church that could be sed selectively mMO tor retorms 1n the present
SO, tor example, when 1n 1528 Luther needed jJustify the Saxon V1s1ıtatıon,
he Was able reter the example of the holy bishops who, the days o{
the ancılent fathers«, diligently conduected Vis1tat10ns, »CONCEM1Ng 1C

offt widder einander, als das AUS sendebrieften des Bapsts, autt mancherley eıt und
sachen gegeben sind, gerafft«, that 1t 15 Cult taslc deal with ıt »„»L,St 1St
WAarlL, ES sind 1e| urteil und rechtsprüche drinnen, Etlich sind uch hın 1 e J
VO.  . mäfßigem Wert|«; ILL, 245, L-S

4A1 Wilhelm MAURER: este des kanonischen Rechtes 1mMm Frühprotestantismus. In LIers.:
DIie Kirche un ihr Recht gesammelte Autsätze U1l evangelischen Kirchenrecht/ hrsg.
VO  — Gerhard Müller; Gottfried Seebass. TU 1976, 145-207/, here 154-169
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much 15 still be found In the papal laws«4? More often, however,
law Was sed polemically refute the argumeNnNts of those wh condemned
the reftormers heretics. In 152/, fOr example, 1n defence of COMMUN1ON
suh utraque agaınst ban 1t that had een published by Albert of Yan-
denburg, Cardinal-Archbishop-Elector f Maınz 11490, I518-1545], Luther
argued his CAase by C1t1nNg from the „»Decretum« papal decrees that wWwere
1n accordance ith his understanding of Scriptural teaching the PIODCI
distribution of the sacrament . ® He did > he sald, NOLT because he elt 1t
NECCCSSaLY confirm the clear teaching of Scripture ith the authority of

law but rather because he wanted contront his adversaries ıth
the CONteNT of their IW law »and slay them with their OW Wweapon«.“*4

It Was 1n this Ssa1mlle SD1Nt that Luther expressed his pleasure ıth »E1N
<Xurzer Auszug AUS den päpstlichen Rechten der Dekrete un Dekreta-
lienmuch is still to be found in the papal laws«.4 More often, however, canon  law was used polemically to refute the arguments of those who condemned  the reformers as heretics. In 1527, for example, in a defence of communion  sub utraque against a ban on it that had been published by Albert of Bran-  denburg, Cardinal-Archbishop-Elector of Mainz (1490, 1518-1545), Luther  argued his case by citing from the »Decretum« papal decrees that were  in accordance with his understanding of scriptural teaching on the proper  distribution of the sacrament.® He did so, he said, not because he felt it  necessary to confirm the clear teaching of Scripture with the authority of  canon law but rather because he wanted to confront his adversaries with  the content of their own law »and slay them with their own weapon«.44  It was in this same spirit that Luther expressed his pleasure with »Ein  kurzer Auszug aus den päpstlichen Rechten der Dekrete und Dekreta-  lien ...«, which Lazarus Spengler (1479-1534) published at Nürnberg in  1529.% This little volume of excerpts from the CIC, mostly the »Decre-  tum« but with some from the »Decretales« as well, was intended to dem-  onstrate that the ancient law of the church was essentially in harmony  with Scripture as Luther and his followers understood it. Spengler found  canonical justification for virtually every distinctly Lutheran doctrine and  practice, including the precedence of Scripture over tradition, communion  in both kinds, the priesthood of all believers, the marriage of priests, and  the subjection of bishops to the authority of Scripture.“® In the preface that  42 LW 40, 269f = WA 26, 196, 1-5.  43 WA 23, 416, I0 - 418, 26.  44 WA 2, 418, 27 - 419, 7. Luther then goes on to criticize Gratian for paying too little atten-  tion to Scripture and too much to »the pope and the Roman church« in the execution of  his laudable aim of bringing order and coherence out of the »discordant« accumulation  of ecclesiastical laws; WA 2, 419, 8-21. The same point is made 1539 in »Von den Konziliis  und Kirchen«; 50, 543, 23-28.  45 The »Ein kurzer Auszug ...« is still not available in a modern critical edition. Thanks to  thelibraryofthe Luther Seminary in Minneapolis, Iwas able to examine the microfiche of  an edition of it printed at Strassburg in 1556 (HAB 420.3 Theol. 4°). But the summary of the  contents of the » Ein kurzer Auszug ...« offered here is based on Maurer: Reste des kanoni-  schen Rechtes ..., 188-204, where citations of the relevant portions of the CIC are given.  46 He also found in old canons (1) condemnation of the death penalty for heretics but at  the same time the requirement that secular government should take action against false  teachers and protect the church; (2) support for the emperor’s role as the protector of  921C Lazarus Spengler 11479-1534) published Nürnberg 1n
15299 H1s little volume ot trom the GICG, mMoOstly the » JeCcre-
(UmM« but ıth SOTINC from the „Decretales« well, Was intended dem

that the ancıent law of the church Was essentially 1n harmony
with Scrıpture Luther an his tollowers understood 1t Spengler tound
canonical justification fOr virtually distinctly Lutheran doctrine and
practice, including the precedence of Scriıpture VCT tradition, COoMMUN1ON
1n both kinds, the priesthood of all believers, the marrlage of prlests, an
the subjection of bishops the authority of Scripture.*° In the preface that

42 4U, 269{ 26, 1-5
43 23, 416, A1S, 16

2, AIS, 2/ 410, Luther then S0C5S CY1Lt1C1Ze (:ratıan tor payıng LOO littlie 11-
t10N Scrıpture and LOO much „the PODC and the Roman church« ın the execution of
hıis audable 21 f bringing order anı coherence OUuUtL of the „discordant« accumulation
Of ecclesiastical laws; 419, X-2I The S\AdlIlle po1n 15 made 1539 in »VOn den Konziliis
und Kirchen«; S J 543, 23-28

45 The „E1ın ZXurzer Auszug M 15 sSt1 NOL avaiılable 1n modern critical edition. Thanks
the ibrary of the Luther em1nary ın Minneapolis, Was able examıne the microhiche of

edition of 1t printed 4L Strassburg 1ın 1556 HAB 420.3 e0o 4° But the SUININALY of the
of the ) } Fın KXUTrZer uszug ffered here 15 4SE! Maurer: este des zanoni-

schen Rechtes 1855-204, where C1tatlions of the relevant port1ons of the CIC Ad1IC g1ven.
46 He I OUnNn! 1n old ( 21101185 I| condemnatıon of the death penalty for heretics but AL

the S\dIllCc time the requırement that secular OVEINMENT should talke actıon agaınst false
teachers and PrOteCt the church; 2} SUDDOTTL for the eINperor’s role the proteCtOr of
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he fOr the edition of the „»E1n <X<urzer Auszughe wrote for the edition of the »Ein kurzer Auszug ...« that was printed  at Wittenberg in 1530, Luther stated that he had often thought of produc-  ing such a volume himself in order to demonstrate that »the miserable  people« who blindly reject the doctrine of the reformers are guilty not  only of not obeying their own law but also of recklessly condemning it as  heresy.*7  In the wake of the publication of Spengler‘’s »Ein kurzer Auszug ...«  similar use of the CIC was made, with Luther’s knowledge and appro-  val‚# in the »Confessio Augustana«, which was presented to the emperor  at the Diet of Augsburg in the summer of 1530. Citations from the »De-  cretum« were used to support the argument that the doctrine and cer-  emonies of the emerging evangelical churches were closer to the biblical  and apostolic purity of the ancient church than were those of the papal  church. Cited, for example, were papal decrees that sanctioned the mar-  riage of priests, that stipulated that communion must be distributed in  both kinds, and that declared that rites and ceremonies do not need to be  the same everywhere. More fundamentally, decrees were cited affirming  that customs contrary to God’s commands are not to be approved and  that bishops have no authority to teach or command anything contrary to  Scripture.*® Moreover, the »Tischreden« of the early 1530s record several  Christendom who can demand even of a pope an accounting of his faith; and (3) justifica-  tion for the German hope for a free Christian council.  47 WA 30 II, 219, 2-28.  48 Luther himself participated, along with Melanchthon, Bugenhagen, and Jonas, in the  preparation of the so-called Torgau Articles, which contain several citations of the  Decretum that Melanchthon incorporated, with still others, into the »Confessio Au-  gustana«, The Torgau Articles, with notes identifying the citations of the Decretum are  found in SOURCES AND CONTEXTS OF THE BOOK OF CONCORD/ ed. by Robert Kolb; James  A. Nestingen. MP 2001, 94-104. For the original German of the passages used in the  »Confessio Augustana«, see the critical apparatus of the pages of the BSLK cited in the  following note. The complete German text of the Torgau Articles is in CR 26, 171-200.  49  See the conclusion to part one (following article 21) and articles 22-23, 25, 27-28 of the  »Confessio Augustana« in BSLK 83d, 1-5; 85, 14-24; 86, 6-9; 87, 39 - 88, 5; 89, 29-33; 99, II -  100, 5; III, 4f; I14, I3-I5; II6, 5-13; I24, 22 - I25, 2; 126, 6-8 £ The Book of Concord, 59 (2).  62 (8). 63 (9). 64 [13). 66 (16). 74 {11). 84 [23). 86 [31f). 88 (10). 94 (27). 96 (31). Not surprisingly,  canon law is put to similar use in the »Apologia Confessionis Augustanae« (1531), and  the »Tractatus de potestate papae« (1537).  93that Wa printed
AL Wittenberg 1n 1530, Luther stated that he had often thought of produc-
ıng such volume himself 1n Oorder demonstrate that »„the miserable
people« wh blindly reject the doctrine of the retormers ATIC gullty NOLt
only of NOLT obeying their OW. law but also of recklessly condemning 1t
heresy.*/

In the walke of the publication of Spengler‘s »E1n Zzurzer Auszughe wrote for the edition of the »Ein kurzer Auszug ...« that was printed  at Wittenberg in 1530, Luther stated that he had often thought of produc-  ing such a volume himself in order to demonstrate that »the miserable  people« who blindly reject the doctrine of the reformers are guilty not  only of not obeying their own law but also of recklessly condemning it as  heresy.*7  In the wake of the publication of Spengler‘’s »Ein kurzer Auszug ...«  similar use of the CIC was made, with Luther’s knowledge and appro-  val‚# in the »Confessio Augustana«, which was presented to the emperor  at the Diet of Augsburg in the summer of 1530. Citations from the »De-  cretum« were used to support the argument that the doctrine and cer-  emonies of the emerging evangelical churches were closer to the biblical  and apostolic purity of the ancient church than were those of the papal  church. Cited, for example, were papal decrees that sanctioned the mar-  riage of priests, that stipulated that communion must be distributed in  both kinds, and that declared that rites and ceremonies do not need to be  the same everywhere. More fundamentally, decrees were cited affirming  that customs contrary to God’s commands are not to be approved and  that bishops have no authority to teach or command anything contrary to  Scripture.*® Moreover, the »Tischreden« of the early 1530s record several  Christendom who can demand even of a pope an accounting of his faith; and (3) justifica-  tion for the German hope for a free Christian council.  47 WA 30 II, 219, 2-28.  48 Luther himself participated, along with Melanchthon, Bugenhagen, and Jonas, in the  preparation of the so-called Torgau Articles, which contain several citations of the  Decretum that Melanchthon incorporated, with still others, into the »Confessio Au-  gustana«, The Torgau Articles, with notes identifying the citations of the Decretum are  found in SOURCES AND CONTEXTS OF THE BOOK OF CONCORD/ ed. by Robert Kolb; James  A. Nestingen. MP 2001, 94-104. For the original German of the passages used in the  »Confessio Augustana«, see the critical apparatus of the pages of the BSLK cited in the  following note. The complete German text of the Torgau Articles is in CR 26, 171-200.  49  See the conclusion to part one (following article 21) and articles 22-23, 25, 27-28 of the  »Confessio Augustana« in BSLK 83d, 1-5; 85, 14-24; 86, 6-9; 87, 39 - 88, 5; 89, 29-33; 99, II -  100, 5; III, 4f; I14, I3-I5; II6, 5-13; I24, 22 - I25, 2; 126, 6-8 £ The Book of Concord, 59 (2).  62 (8). 63 (9). 64 [13). 66 (16). 74 {11). 84 [23). 86 [31f). 88 (10). 94 (27). 96 (31). Not surprisingly,  canon law is put to similar use in the »Apologia Confessionis Augustanae« (1531), and  the »Tractatus de potestate papae« (1537).  93similar usc of the CIC Was made, ıth Luther’s knowledge and O_
val,*® 1in the „»Confessio Augustana«, which Was presented the CINDCIOL
„ı the 1et of Augsburg 1n the SUTLLINECT of 1530 C1itations trom the »De-
Cretum« WEIC sed SUPPOTIT the that the doctrine and CCI-

eMONNES of the emerg1ing evangelical churches WeTC closer the 1D11Ca
an apostolic purıty of the ancıent church than WCIC those of the papal
church Cited, for example, WEeTIC papal decrees that sanctioned the L1L1Aal-

rlage of priests, that stipulated that COoMMUN10N IMNUSTE be distributed 1n
both kinds, and that declared that rıtes and ceremon1es do NOLT eed be
the S\alllc everywhere. More fundamentally, decrees WeIc cited affırming
that CUSTOMS G0d’s commands ATC NOLT be approved an
that bishops ave authority teach command anything
Scrıpture.”” Muoreover, the „Lischreden« of the early record several

Christendom who dn demand VECI) of DODC aCcCounting f his faith; and 13} justifica-
t107N tOr the (erman hope or tree Christian council.

3 IL, 219, 7-78
45 Luther himselt participated, along with Melanchthon, Bugenhagen, and ONas, ıIn the

preparatıon of the SO-Calle': Torgau Articles, 1C. contaın several C1tati1Ons of the
Decretum that Melanchthon incorporated, with St1L others, 1Nto the »Contessio Au
gusStanNa«, The lorgau Articles, with identifying the C1tat1Oo0ns of the l)ecretum d1IC

tound 1n SOURCES AN IH  ao| BOOK CONCORD/ ed Dy Robert Kolb; ames
Nestingen. 200OIL, 4-10 FOr the original (‚erman of the used 1n the

„Contessio Augustana«, SCC the critical apparatus of the of the BSLK cited ın the
ftollowing nOote The complete (‚egrman LEXT of the Jlorgau Articles 15 ın 26, 171-200.
See the conclusion Dart OI  ( following article 21) and articles 22-235, 25, 27-28 oft the
„Contessio Augustana« 1ın BSLK 83d, 1-5; 55, 14-24; 56, 6'9! 57, 55, y 59, 20-33; 9 J
10 )j ILL, Af; 13-15; 1I6, 5-13; 124, 125, 126 6-8 The Bool of Concord, 59 2}
67 8) 63 9} 64 13} 66 16) II} 54 23) X6 311} 88 10) 127) 96 31) Not surprisingly,

law 15 DUCt simi1ilar USC ın the „»Apologia Contessionis Augustanae« 1531], and
the „ITractatus de POTtEStLaALE dDAaC« 1537)
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vers10ons of Luther’s remarlk that he would dearly lıke SCC his papalist
adversaries made live by their OW law „1’d g1ve left hand SCC
the Dapılsts torced observe their OW CallONS; thınlk they would SCICAalll
I1L1UIC loudly about that than about Luther «5° BYy the en of the 15305, how
CVCLI, Hnd Luther 19109 agaın decrying the hated papal law 1n language
tar LLLOTC violent than Aa1LlYy he had sed 1n 1520 Justify CONS1gNINg 1t the
flames. In the DIOCC5SS,Jhe had S(0IIIC breathtakingly rude things

SaVy about the Wittenberg Jurısts. IO0 SCC WhYy this Was > 1t 15 I1CCCSdI y
retLturn 1530 and deal OLMNCEC LLLOTC ıth Luther’s attitude toward law 1ın

general.

VI Luther LaAw INn the

BYy 1530, ave already SCCIL, the rapid but disorderly development of
the Retormation 1n SaxXxonYy had shifted Luther’s attentıon trom the taslk
of freeing the territorial church from papal laws that of providing 1t
ith good evangelical laws S1INCe 152/, the Vvisıtatıon COMM1SS10N that
the elector had established Luther’s had een engaged 1n the
long and Cu taslk of 1mposing Order and uniformity the doctrine,
ceremon1es, and Hnancial ffairs ot the Sax0On church. Pleased ıth these
developments and with the electors John, and then from 1532, ohn
Frederick 1503, 1532-1554) who presided VCI them, Luther, 1n his lectures
an SCTI11LONS of the early 1530S5, Wa WONL take advantage of dI1y bibli
cal LEXT ere particularly The 5Song ot Solomon 1530/31] and Psalm 1OL

1534/35| that nabled him sSIng the pralses of ommonwealth 1n which
church and flourished under the rule of godly prince. In the DIO
GCCS, he elaborated 1e W of the CUuUra religionis of Christian princes that
Was ftundamentally identical the OIlLC that Philip Melanchthon worked
OUuUtL an published 1n those S\dliI1lle years.»‘ More ımportant 1n the pPresent

Albert of Brandenburg, for example, WOUuU NOL be able hold three bishoprics ULICE,
including the imperial archbishopric of Maınz; 2, /2, 35-309; /3, 4-6 1362|]; SCC Iso
459, 4YO, 2496 D]; 6, 239, I9 f 6862) The treatise »VOn den Konziliis und Kiırchen«
CONta1lNs number of reterences the damage the DODpe’Ss that would it
he actually kept certaın of the decrees of the counciıls an the athers that WCIC 1INCOT-
porated 1Nnto church law Dy Gratian; SCC for example 53L1, 552,

yl See stes Peace, order, and the glory of God, chapter



context, however, 15 that Luther’s COIICEITII tOr the welfare of church and
compelled hiım 11CC LLLOTC address the question of the role of law

1n both It 111 be evident that his observations WEeIC elaboration of his
1e W of the PIODCI relationship between »„»the EW  ®] kingdoms«.

In hıs lectures the Song of Solomon , Luther offered the INOST de
tajled of al his discuss1ions f the three hierarchies established by God tor
the good of mankind: tamily, overnment, church>? In the present CONTLEXT,
1t 15 the relationship between the latter L[W!  ®] that 15 ımportant. FoOor Luther,
the 5Song of Solomon Was »eNCOM1UM of the political order«, SUL15 1n
which Solomon thanks an pralses God fOr „the divinely established and
confirmed kingdom an OVeErNMENTL« 1n which Solomon had ruled VCI
„the people of CG0d« 1n and tranquillity. The marl of such splendi
politia 15 that 1ın 1t both church and dIC governed by the word of God
Whether (OLC considers the population from 1ts political (T 1ts ecclesiasti-
cal s1de, 1t 15 OLE and the SAadllle people otf God living under LW  ®] distinct but
closely coordinated administrations. The politia, the secular regime, 15
Go0d’s eft hand; the priesthood 15 his right hand Significantly, Luther also
SsC5 the word »DOlitia« ıth reterence the external church ® Just 4S the
politia externa 15 governed Dy the magıstratus politicus corporalis,
the politia ecclesiastica 1Ss governed by the magıstratus ecclesiasticus OTr

spiritualis. Because the church earth 15 COFIDUS mıxtum that includes
unbelievers and evildoers 1n 1tSs membership, 1t 18 less 1n eed of laws
than 15 the politia externa The crucjal ditference between the LWO 15 that
ecclesiastical punishment CONSIStS only 1n the proclamation of C(o0d’s
judgement, something that affects only the CONSCIENCE, while secular
punishment 1mMpOSses the physical penalties ı human law

(: ven this eed of the church fOr laws, and gıven that such laws WeTC

Dy definition freely chosen human laws aimed 218 facilitating the church‘s
divine m1ss1ıon,* 1t WAaS both Cd>Y an natural SCC posıtıve value 1n

52 The TeEXT 15 ın WA 31 IL, 586-769 Mly SUMMNINALY oft the relevant ONntent 15 4SE: entirely
Maurer: este des kanonischen Rechtes 1L77-158

53 C Luther’s OmMeNtar Isaiah 1529) where the church 15 described »I10VUummn

Nu Vvıtae et Politiae«; 31 11  J 507/, 5-12
(In this polnt, SCC especially the treatıse „»VoOon den Konzıiliis und Kirchen« 1539); 5U,
640, 650,
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ILLAaILY PrOV1S1ONS of law These included, fOr example, long 1St of
ceremon1es an uSa8gCcCS that WeIC harmless adiaphora and could ireely be
observed 1n the interest of good order ® Iso included, ave already
SCCIL, WEeTC ancıent CAal11l0O11Ss the otHÄice of bishop that COU be cCited
justify the Saxon V1IS1tation. FOr the evangelical Jur1sts, ILNOICOVCL, the CIC
WAas gold m1ıne of law upholding the rights and privileges of the clergy
and the integr1ıty Of church property.”® ( In the other hand, chall SCC

presently, the Jur1sts WCIC attached DrOV1S1IONS of law that, 1n
Luther’s V1IeW, could NOT be entorced without arm

Meanwhile, Luther’s lectures the 5Song of Solomon WCIC interrupt-
ed by the 1et of Augsburg 1n the SUIILILLGLI of 1530 Unable imperlal
outlaw attend the diet 1n DCISOLL, Luther had remaın behind AL the
Koburg, the closest he COU get Augsburg Saxon terr1ıtory. ()ne of
the products of his ftorced idleness AL the Koburg Was the „»Sermon keep-
ıng cCA1ılaren 1n school1«57 portions of which ATIC of direct interest ()UT

topI1C. Alarmed that few DParents seemed willing supply their children
ıth education beyond basic Instruction 1n (‚erman suthcient the 1M-
mediate needs of making living, Luther admonished them remember
SOClety’s urgent eed fOr earned IL1IC  = qualified take the vital task Qı
govern1ıng church and

The church, he sald, needs paStOrS, preachers, and schoolmasters
wh together make the spiritual CSTALE, which has een established
bDy God and 15 therefore highly be honoured>® Secular authority, LOO, 15
»4 g]0or10us ordinance an splendi gift of God, an it LOO needs earned
188919  - Why? Because the Overnment 1ın OUT (‚erman lands 15 supposed
be guided by the imperial law of Rome«, which 1Ss 1ts »W1Sdom and ICAaSO),

5 »Wır xunden auch chaden alle Gebot halten, des Bapsts und Se1INer Concilien,
nicht stracks Inen SC wiıder Gottes Wort Sind, WE nicht mehr etreiie denn
eusserliche Ordnung und halten bestimpter zeıten, kleidung, spe1lse eic SOLC. CUS-

erlich Mittelding, ]„. 21, 499, 33-35
56 Johannes HECKEL: | Jas lJecretum (sratlanı und das deutsche evangelische Kirchenrecht.

Ders.: as blinde, undeutliche Wort „Kirche«: gesammelte Autfsätze/ hrsg. VO  - Sleg-
TI1eE Grundmann. Köln; (ı1Yraz 1964, 1-45, here 331

5/ 46, 213-258 3 {L, 508) 517-588 ‚ Eine Predigt, dass INa  - Kinder ZUT Schule halten
solle]

58 46/ 210-23/ 1L, 526-553
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gıven 1t by 0Od« In principle, truly W1Se prince guided by Scrıpture 15
al that 0)]81 needs fOr good rule But SINCE there AdIC only OI (J)T LW  ®] such
„Wunderleute« 1n AallYy generatıon, 1t 15 best be guided by code of WTI1t-
ten law his lLaw CAaNnNOT be maıintaiıned by »Msts an WCAdDOI15S; heads and
bools IMN UST do 1t Men IMUust learn an know the law an wisdom of OUTr

worldly OVeErNMENT.« Secular OVerNMeNtT, ın short, needs »JUF1StS«, by
which Luther NOLT only the doctors of law but the entire ega DIO
fession, including „Clerks, judges, lawyers, notarıes, an ll wh ave do
ıth the ega side Jı Oovernment«. Their WOT I< 1s be highly esteemed,

„fOr Just In the kingdom of Christ, D10uUS theologian and SiNCere preacher 15
called ange]l of God, SaV1OUr, prophet, priest, SCIVaANT, and teacher i p1
VU. Jurıst and true cholar CAall be alled, ıIn the worldly kingdom of the CINDCIOTL,
prophet, priest, angel, and SAV1OUT«.

Similarly, talse and faithless Jurıst 15 Just 45 big scoundrel, knave,
and ev1 15 heretical 0)48 alse preacher. Indeed, 1t takes er people

be Jur1sts 1n secular admıinistration than ATC required 1ın the Ce of
preaching. For

»11 the preaching 0)  Ce, Christ 0€es the ole thing, by his Spirt, but 1ın the
worldly kingdom IL  a IN USLTE AaCT the basıs Jı LCASOIN tOor God has subjected
secular rule and ql ] Jı physical ife LCAaSUOI He has NOL the Holy Spırıt trom
heaven fOr this DUTIDOSC., hıs 15 why SUOVEII temporally 15 harder because (‚Oll-

SC1IeENCE CAaNnnOL rule; 0)81  CD INUST aCT, speak, 1n the dark «59

There 15 similar eNCOoM1UumM of the secular realm and the role of
LCAdaSOIN 1n 1t 1ın Luther’s COMMENTAFr Psalm IO1,°° which 15 his portrait
f 40) rule ın church an exemplified by King David Because
secular Oovernment 15 ave Jurisdiction VCI the weltare of souls but
only VCT physical an temporal 700ds, God has made 1t subject hu
1905298 authority and LCAaSOIl He has,/avıshe high degree Jı

59 4'61 23/-242 3 1L, 554-562, quotations 5558, 27 559, 1/; 562, 2/-33 thoug, 1t 15
LOO complicated atter be ea with here, 1t clear that 1n this NC pOS1t1ve
1e W of Roman law the epıtome of God-given wisdom 1n the secular realm Luther
had een decisively inftluenced Dy Melanchthon FOr the development Jı Melanchthon’‘s
hought the subject, SCCc Guido KISCH!:! Melanchthons Rechts- und Soziallehre 1967,
chapters and

60 13, 198-200 SII 197) 200-264, here 242, 243, 35
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rCaSOT), intelligence, wisdom, and learning uUuDOI the heathen, much
that they make Christians look like »IMNECIC children, tOOLS, and beggars Dy
COMPar1soN«. Take, tOr example, the imperial law, according which the
Holy Roman Empiıre ll continue be ruled until the Last Judgement.
It 15 nothing but heathen wisdom, established an wrıtten OWN before
the Romans had CVCT heard of Christians CVECIN about God himself£. And
yeL 1t SUIDASSCS by tar anything that all the JUur1Sts of today taken together
could accomplish. The ancıent lawmakers did their work wonderfully, but
lo0k „what childish, silly, 4an bad thing the law 1S, CVCI) though
the people wh SE 1t OoOWnNn WEEIC much holier an better« than the heathen
authors of Roman law  61 As the Jur1sts themselves 5SdY, ))A DUIC Canon1ıst 15

jackass«, fOr they ave 21011 lost 1n their subject and taken little ACCOUNLT of
worldly w1isdom. 50, „whoever learn and become W1Sse ın secular
OVErNMENT, let him read the heathen books and WTILEINSS« of Homer {l
8th CENTULY B.C.), Plato ca 429-347), Aristotle, Virgil 170-19), Demosthenes
384-322), ('1Cero 1106-43]), L1Vy 159 BC-AD 17), and „the Hne old Jur1StS«.
They ave portrayed secular Overnment »qu1te beautifully and I  I'_
ously« and OILC has yeL equalle (J)T surpassed them 1n this Their worlks
ave een preserved that »V1rtue, laws, aın wisdom ıth respecCct
temporal 700ds, honor, an earth« “::  » be taught alongside Holy
Scr1ipture, which teaches about taith an good works with respeCLt eter-
nal ite 1n the kingdom of heaven«.

Whiile Luther’s attitude toward Roman law had thus become far ILLUIC

posıtıve than 1t had een 1n 1520O, his attiıtude toward Germanıc law WAas

110 far LLLOTIC critical. Specihically, he oun the »Sachsenspiegel«, the
IMNOST influential codification of (:;erman Jaw, barbarous 1n 1ts severnlty, and
he expressed regret that 1t WAaSs tar LOO deeply entrenched be done AWdY
ıth ın favour Jı un1ıtorm application of Koman law 1us Caesareum)], the
COILNLINON law of the Empıire. What particularly stuck 1n his CIAW Was that

6I 6, 239, 1/-19 6862) „Kaiser=Recht 1st anders nichts, denn W d>s menschliche
Vernunft lehret; ber das geistlich Recht 1St, W2as der aps artzet und traumet «

a1sS0 6, 325, 7023|) „Wenn 11139  - der Heiden Rechte 1mM römischen Reich nicht
hätte, waren 11ISCIC Fursten, Kalser und KÖnNI1ge alle Narren worden. Der
Heiden Rechte sind besser und ehrlicher, denn der vermeılınten Christen. Aber des
Papsts Rechte sind Aergesten, und wWas utes drinnen 1St, das 1St AUS den kaiserl]i-
chen Rechten CI1OIMNINCIL.«
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the Sax0on code Wds srossly unfair married It stipulated that
when husband died, he WAS obliged leave his wı1idow only »d chair
an distaff« einen und Rocken)], ImMatter how ILLALLY che
had faithfully lived ıth him and cared for him According Luther, the
JUr1StS interpreted this »grammat1ıCce«, according the Strıict letter, thus
Jeaving widows ıth less than OILC might g1ve SErvant beggar
at the OOr Luther thought this Drovısıon of the law should be interpreted
„allegorice«, ıth Stuhl taken I{11Call »Haus«, an „»Rocken« taken
I116Aallı »Nahrung«. In other wOrds, Just and equitable reading of the law
would guarantee w1dow bed an 0ar fOor the reSsSt of her life ©? In the
present CONTLEXT, the INOST interesting eature of these S, 1C
he made 153/ and 1535, 1Ss NOL Luther’s Opınıon Jı the »Sachsenspiegel« 1t-
self but rather h1is harply critical attiıtude of the WdY 1n which Jur1sts had
interpreted (OLLC of 1ts PrOV1S10NS. FOr the fact 15 that, 1ın the period from
1530 through 1544, Hnd Luther nursıng grow1ng anımos1ty toward
Jur1sts, particularly the members of the faculty Jı law 1n Wittenberg.°3
He ftrom his opınıon of the ımportance and the dignity of
the ega profession, but he 15 increasingly inclined raıl agalınst hat he
regards the abuse of 1t

VIT Luther an the Wittenberg /urists, 1530-1544
hH1s Sgrow1ng anımos1ty toward Jursts 1Ss IN OST easily traced 1n the „Lischre-
den«, the earliest of which date from C1rCa 1530 an continue from there

the en of Luther’s itfe They dIC liberally sprinkled 1th derogatory
about Jur1sts’ disregard fOr truth, al and deals, their C_

Cupatıon ith hat 111 work rather than iıth hat 15 Just, their greed tOr
I1 and influence, their dIIOSallCcCl, and length.“* But 1t WOU

62 5y 4A46{ 3604 A-Bl, 1537/; 4, 1631 4139], 1535
63 Protfessors Jı law a1SO tunctioned members of the Hofgericht and I1om 1539} the Wiıt-

tenberg CONSIStOTY, the membership of 1C ncluded EW! urlsts and LWO theologians;
Heıner LUCK DIie Spruchtätigkeit der Wittenberger Juristenfakultät. Köln; Weımar;
19958, here CS 53-85 FOr the CONSIStOTFY, SC elow, 71-785.

64 1I1wo examples ftrom I1 I1 will suthice Luther described the Sax0On chancellor,
Gregor Brück 11485-1557), the only Lrue Christian he knew IL Jur1Ssts, and then

that „die Anderen gemeiniglich allzumal gottlos sind und)| suchen [1UT ihren



take something far LLLOIC Ser10USs than these perceived ethical chortcom-
Ings of the legal profession whole provoke Luther attack the Wıt
tenberg JUrStSs trom the pulpit.®

At rst, all seemed well At the famous conterence of Saxon JUr1StSs
an theologians lorgau 1n the 41ULUMN ot 1530, Luther and the other
theologians yielded courteously, 11 NOL exactly gracefully, the Op1n10N
Jı the Jur1ısts that the evangelical princes did indeed ave the right 1n
law er armed resistance cshould the CINDCIOF make WarT them
because of their SUPPOTIT tor the Lrue faith.®® Luther did NOLT complain
Or CVECI) mention)| that the Jur1Sts had supported their ıth
extens1ıve C1tatlons trom law ell trom C1vil1 ] aw 7 In the
aftermath, he Was concerned Only make clear that he theologian
had NOTt counselled resistance but had S1iMpLy taken the DOs1ıtıon that
1t W d>S tor Jur1Ssts rather than theologians know what the law sa1d
and bear responsibility tOr their reading of it 68 BY 1532, however,

Genie{fß und Nutz, ziehen das Recht, und drehen nach ihrem Vorthel, machen Adus

Recht, Unrecht, un A4AUus Unrecht, Recht, mn1t lrer Deuteley und Sophisterey, allein
umbs Geldes willen«; 3, 619, / 3793) The 5ame pDOo1N COU be made
succinctly: „Jurıisten sind oft Christi Feinde, W1€e I1a  — Sagt: e1in rechter Jurıst, eın böser
Christ«; 143, I0 f 349) Such sentiıments WEEIC Scarcely LLCW ın the 11OI

WEIC they un1ıque Luther ın particular theologians 1n general. They WEIC, rather,
widely chared 1n SOC1lety al large. See Lieberwirth: Martın Luthers Kritik passım.

65 Untfortunately, much less 15 known than OTIC WOU. 1ke CONCcCeEMNg the things that
the Wittenberg urlsts sa1d and did provoke Luther’s wrath 'his 15 because „die e
schichte der Wittenberger Juristenfakultät und deren Wirksamkeit 1n der europäischen
un: deutschen Rechtswissenschaft keinesfalls aufgearbeitet 1St«; Heıner LUCK DIie
Wittenberg Juristenfakultät 1M Sterbejahr Martın Luthers. In Martın Luther und sSe1INe
Uniıversıtät, /3-93, here
VWIDERSTANDSRECHT ALS PROBLEM DER DEUISCHEN P”ROTESTANTEN, 1523-1546/ hrsg. VO  .

Heınz cNneıble GU 1969, 67£
67 See Widerstandsrecht als roblem 63-66, fOr tootnote reterences the relevant 10

t10NS of the CIC The Jur1ısts’ argument W d ase argely principles of ega procedure,
1I1cCa In W  1C. Luther conceded, 11OI1 law ttered much that Wäads good and useful

fOr the practice of civil law „Was Papst| aber uts hat 1n seıinen Rechtsbüchern, das
Gerichtshändeln und Policey gehört, und weltlichen kaiserlichen Rechtes 1St, da 1sSt

sdI e1inNn Kalser«; 2, 490, 331 2496 b), January 78 March 1532
65 401 109 |, 0.-3 November 153L; 6, 322{ 7007 Br 6, I6, 1/, 24 1772),

Luther Wenzeslaus Linck 15 January 1531
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Luther W AS already complaining that the Jur1ısSts WECIC entirely LOO ond
of law an consequently tempted interfere 1n atters of COUOIL-

SC1IENCE, which WEIC the DPDIODCI CONMNCECTI of the theologians.°?9 BYy 1537
these general grumblings had turned 1nto specific complaints about the
Jur1sSts’s advocacy ot certaın PrOV1S10ONS of law marrıage that
Luther judged be Scriıpture and reason./® He thought 1t
prepOsterOus, fOr example, that the JurSts wanted entorce the CanOn1-
cal rule that widowed clergyman who tOO1c< another wifte Was guilty of
„digamy« and COU longer hold spiritual othce 7! Solomon could
ave severa|l hundred W1Vves al at OLCC, why COU NOL DOOI pastor ave
LW!  ®] three W1Ves 1n SUCCESSION“ What would the entorcement of this

achleve from either preventing dishonouring legitimate
marrlage and depriving the church of go0od pastors?/* Similarly, Luther

69 2, 459-491 12496 a-D), 624{1 12738 a both of 1532
The leader of the urlsts In Wittenberg Was Hıeronymus churfft, Ica chürpf 1481-1554|.

early CONVert Luther’s who had been his ega adviser AL the { dıiet of Worms
in 152JL, churff participated actively 1n the Saxon Visıtatiıon that commenced ın 152/.
(n the other hand, he eImMDOAdI1e':! the attachment „received laW«, particularly with
reSpEeCL marrıage, that WOU. produce SeEr10US estrangement between Luther and
the Wittenberg Jur1sts; SCC Theodor MUTHER: H1ıeronymus chürpf In LJers Aus
dem Nıversıtats- und Gelehrtenleben 11 Zeitalber der Reformation. Nachdruck der
Ausgabe Erlangen 18566 Amsterdam L966, 175-229; ermann ÖRRIES: »„[Jer urısten
Schwitzbad das beirrte (:ewı1lissen als (‚renze des Rechts. In Festschrift Ür Erich Rup
pel Zu 65 Geburtstag 25 Jan 1968/ hrsg. VO  — Heınz YTunotteLuther was already complaining that the jurists were entirely too fond  of canon law and consequently tempted to interfere in matters of con-  science, which were the proper concern of the theologians.® By 1537  these general grumblings had turned into specific complaints about the  jurists’s advocacy of certain provisions of canon law on marriage that  Luther judged to be contrary to Scripture and reason./° He thought it  preposterous, for example, that the jurists wanted to enforce the canoni-  cal rule that a widowed clergyman who took another wife was guilty of  »digamy« and could no longer hold a spiritual office./* I£ Solomon could  have several hundred wives all at once, why could not a poor pastor have  two or three wives in succession? What would the enforcement of this  canon achieve apart from either preventing or dishonouring a legitimate  marriage and depriving the church of good pastors?’? Similarly, Luther  69 WA TR 2, 489-491 (2496 a-b), 624f (2738 a), both of 1532.  70 The leader of the jurists in Wittenberg was Hieronymus Schurff, aka Schürpf (1481-1554).  An early convert to Luther’s cause who had been his legal adviser at the Diet of Worms  in 1521, Schurff participated actively in the Saxon visitation that commenced in 1527.  On the other hand, he embodied the attachment to »received law«, particularly with  respect to marriage, that would produce serious estrangement between Luther and  the Wittenberg jurists; see Theodor MuTHER: D. Hieronymus Schürpf. In: Ders.: Aus  dem Universitäts- und Gelehrtenleben im Zeitalber der Reformation. Nachdruck der  Ausgabe Erlangen 1866. Amsterdam 1966, 178-229; Hermann Dörsızss: »Der Juristen  Schwitzbad«: das beirrte Gewissen als Grenze des Rechts. In: Festschrift für Erich Rup-  pel: zum 65. Geburtstag am 25. Jan. 1968/ hrsg. von Heinz Brunotte ... Hannover; B; HH  1968, 63-88, here 73f, with footnote 45; Deflers: Lex und ordo, 133-139. For information on  other members of the faculty of law involved, including Melchior Kling (1504-1571), the  student of Schurff who, following the reorganization of the faculty of law in 1536, was ap-  pointed professor of church law, see Otto MEJER: Anfänge des Wittenberger Consistori-  ums., In: Ders.: Zum Kirchenrechte des Reformationsjahrhunderts: drei Abhandlungen.  Hannover ı1891ı, 3-83; Lück: Die Spruchtätigkeit der Wittenberger Juristenfakultät, 80-85;  Ralf FrAssex: Eherecht und Ehegerichtsbarkeit in der Reformationszeit: der Aufbau  neuer Rechtsstrukturen im sächsischen Raum unter besonderer Berücksichtigung des  Wittenberger Konsistoriums. TÜ 2005, 102-111.  7  (l  In contrast to bigamy, which consisted of having two wives simultaneously, digamy  consisted of having two or more wives in succession. On the history of digamy as a  cononical impediment to holy orders, see James A. BRUNDAGE: Law, sex, and Christian  society in medieval Europe. Chicago 1987, 97f. 142. 196. 207. 252f. 318 f. 405-407. 479. 540.  72 WA TR 3, 452f (3609 A-B), 18 June - 28 July 1537 / 16 April 1539.  IOIHannover; B;
1965, 63-55, here 73%, with tootnote 455; Deflers: Lex und Ordo, 133-139 FOr intormation
other members of the aculty of law involved, including Melchior Kling 11504-1571], the
student of churtt who, following the reorganızatıon of the aculty of law 1ın 1536, W as

pointed professor of church law, SC ttO EJER Anfänge des Wittenberger ( 'ONSI1StOr1-
UInms In |Jers.: Zum Kirchenrechte des Reformationsjahrhunderts: TEL Abhandlungen
Hannover I59I, 3'83/ Lück | ıe Spruchtätigkeit der Wittenberger Juristenfakultät, 80-85;
Ralf FRASSEK: Eherecht und Ehegerichtsbarkeit 1n der Reformationszeit: der Autbau

Rechtsstrukturen 1 sächsischen Raum besonderer Berücksichtigung des
Wittenberger Kons1istoriums. TU 2005, 102-111

In bigamy, which consisted of having LW W1Ves simultaneously, digamy
consisted of having LW LNOTIC W1VEeSs 1n SUCCESSION. (n the history of digamy
cononical impediment holy orders, SCC ames BRUNDAGE: LAaW, SCX, and Christian
SOC1ety In medieval Europe. Chicago 19857, 971 142 196 207/. 252 315 405 7-40 /. 479 540

3, 4521 3609 A-Bl, I8s June 78 July 153/ I6 April 1539
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vehemently disapproved of the desire of the JUr1StSs restore the CanOoOn1-
cal rule, long S1INCE banished from the church 1n SaXOony,’> that couple
wh secretly became engaged, without parental knowledge approval,
had thereby entered 1Nto marrlıage that could NOT be dissolved by the
subsequent decision of either SUOINCOLC else./4 He sided
ıth Roman law iın his Ins1ıstence that public CNg  NS entered 1nto
with parental CONSEeNTL WeTIC the best WdY prevent hot-blooded
people trom rushing 1ınto ill-considere un10Nns, iıth unhappy C-

QJUENCCS tOr involved. I0 dismiss parental approval irrelevant
Wd>, 1n Luther’s V1IeW, deny parents the authority VCT their cCAN1ılaren
gıven them Dy God 1n the Fourth Commandment 75

( In LW  ®] OCCaS1ONS, 1n 1539 an agaın 1n 1544, Luther angrily and
abusively attacked the Wittenberg Jur1Ssts ftrom the pulpit. (In the Hrst CCGa-

S10N, the charge WAaS that they WeIC pO1sON1INg the minds of their students
by teaching Jaw, and Luther made his pomlint ith specific reterence
the IMatter of digamy.® (n the second OCCaS1ON, digamy Was NOT forgotten,

/3 Luther repDOrTtS that Elector ohn Frederick had, AL the requUEST f the theologians, issued
order this effect but that the urlsts continued 1INnsSist that 1t wWas their duty Do1nN
Out what established law prescribed; 6, 330, 15-72,8 7024); 4U, 300, 78 3OL,
(’anon1sts actually disliked clandestine marrı1ages and sought discourage them But,
gıven their V1CeW that marrıage had 1ts OrMg1N In mutual CONSENT that COU be gıven
privately and without wıtnesses, they WECIC adamant 1n their inNsıstence that SCCTET

marrlıages WCCIC vall: and binding; SCC Brundage: LaW, SCX, and Christian SOCI1ety 230
276£ 289 335 361-364 440 -

/ Luther’s DOs1ıt1on this quest1on, lready evident 1n the 5205, had been Jearly SETt
OQOuUt ın 1530 1n his treatıse »VoOon Ehesachen« ‚ WA 3 LLL 20/-21/ 46, 268-281], where
he observed ‚ WA ILL, 205, L{ 4 / 268} that „the anclient (‚ AL1O11S and I the best
pOo1Nts of 11OI1 law torbid such SPCCTELT CNgASCIMNECNIS«, Only the editors SUDDLY
the 11OI1 law reterence, which 15 the Decretales, 1ıb 1V, t1t 111 FOr the reiıteration of
Luther‘’s VIEWS ın the period 1539-1544, SCC 4, 242-24/ 4345], February 1539, which
records h1is etaıle. NOU1LY trom Basilius Monner ca I501-1566], Jurıst
and member of the CONSIStOTY. See Iso Br I8 soo{f 3958], Luther Elector ohn
Frederick, January I5

76 4 } 670, 16 671, sermon of 23 February 1539]; 676, 678, 15 sSermon of March
1539). See 1Iso 4, 250-284 14382 a-D three Vers10ns of the SCII1NLOIN of 23 February);
462-464 4743 urther of the SCI1110OM of 24 February, where 462, 15 463, 25 COU.
actually refer the SCII1OIN o{ March]; 465 4745 T1e ACCOUNT of SCIINOIMN of March)
In 4 J 676, the LEXT speaks Jı »bDigamila« rather than „digamila«,
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but Luther’s principal complaint WAaS that the Wittenberg Consistory/’ had
erred oOutrageously In decreeing that Kaspar eyer documented 1537-1545),

law student whom Luther had befriended, W ds$s obliged the
whom he had become secretly engaged 1n 1541 rather than the

OILC whom he had become publicly engaged 1n 15427° Of the LW  ®] 1S-
SUCS, that of clandestine CNgASCINECNETS WAas by tar the IL1O1IC ımportant
Luther because Lt involved much LLLOIC direct challenge the authority
ot theologians an DaStOrSs 1n the church, and ıt WAaSs only that 1SSUe that
provoked hım 1Nto decisive confrontation iıth the Wittenberg Jur1ısts./”
The attempt ere 111 be summarized Luther’s general 1t
WAaS IN OSLT ULLY developed 1n 1544, taking ull A1CCOUNT of things sa1d 1n 1539

well, but without becoming involved 1n the etaijls of the dispute VCI

digamy those of the CAdsSCc of Kaspar Beyer.®°
77 Established ın 1539, the CONS1IStOrYy functioned primarily marrlıage with LW

Jurists and z theologians Ssıttıing members ‘ see above NOtfe 64) (In the history of the
establishment and early development of the CONSIStOFY tOo 1545], SCC ejer Antfänge des
Wittenberger Cons1istor1ums, and Frassek: Eherecht und Ehegerichtsbarkeitbut Luther’s principal complaint was that the Wittenberg consistory’’ had  erred outrageously in decreeing that Kaspar Beyer (documented 1537-1545),  a law student whom Luther had befriended, was obliged marry the young  woman to whom he had become secretly engaged in 1541 rather than the  one to whom he had become publicly engaged in 15427® Of the two is-  sues, that of clandestine engagements was by far the more important to  Luther because it involved a much more direct challenge to the authority  of theologians and pastors in the church, and it was only that issue that  provoked him into a decisive confrontation with the Wittenberg jurists.”?  The attempt here will be to summarized Luther’s general argument as it  was most fully developed in 1544, taking full account of things said in 1539  as well, but without becoming involved in the details of the dispute over  digamy or those of the case of Kaspar Beyer.®°  77 Established in 1539, the consistory functioned primarily as a marriage court with two  jurists and two theologians as sitting members (see above note 64). On the history of the  establishment and early development of the consistory (to 1545), see Mejer: Anfänge des  Wittenberger Consistoriums, and Frassek: Eherecht und Ehegerichtsbarkeit ...  78 WA 49, 297, 14 - 307, I2 (sermon of 6 January 1544); 316, I - 317, 30 (sermon of ı3 January  1544); 318-324 (sermon of 20 January 1544); and 340, 16 - 343, 9 (sermon of 3 February 1544).  See also WA TR 6, 329-335 (7024: from the sermon of 6 January). 335-337 (7025: from the  sermon of 20 January). 337f (7026: again from the sermon of 6 January). 340-343 (7028:  from the sermon of 3 February). See further Luther’s letter of 22 January 1544, written  to the elector in support of Kaspar Beyer’s appeal to the elector against the decision  of the consistory - WA Br ı0, 500-504 (3958) —, as well as the letter of 21 June 1544 to  Gregor Brück, thanking him for his role in the settlement of the case; WA Br ı0, 598-  600 (4006).  79 At the time of the Beyer case, the jurists on the consistory were Benedikt Pauli (1490-  1552) and Konrad Mauser (t 1548), but the Wittenberg jurists stood together as a group in  support of the views of Schurff and Kling (neither of whom ever served on the consis-  tory) against Luther’s objections. See Mejer: Anfänge des Wittenberger Consistoriums,  73; Frassek: Eherecht und Ehegerichtsbarkeit ..., 114f.  80  The complicated but not very well documented history of the Beyer case is ably sum-  marized in WA Br ı0, 498-500 (3958). 598 f (4006); Mejer: Anfänge des Wittenberger Con-  sistoriums, 64-80; Dörries: »Der Juristen Schwitzbad«, 65f; and in Frassek: Eherecht und  Ehegerichtsbarkeit ..., 111-114. As is clear from those accounts, however, many aspects  of the confrontation between Luther and the jurists over this issue remain unclear (cf.  above note 66). The WA editors assert that Luther’s denunciation of the consistory’s  decision was unfair, but Dörries, 75, note 54, finds Luther’s judgement of it to be fair  and accurate. Be that as it may, I have, for the purposes of this article, accepted Luther’s  10375 4U, 207, L 307/, sermon of January 1544|; 316, 317, sermon of 13 January
1544|); 315-324 sermon of January 1544]; and 340, L6 343, sSermon of February 1544|.
NSee Iso 6I 320-335 17024: trom the SCI1I1LLON of January). 335-33/ 17025: trom the
SCI[I1NOIL of January). 3371 7026 agaın trom the SCIINON of January). 340-343 7028
trom the SCIINOIL Ot February). See urther Luther’s letter of January 1544, wriıitten

the elector ın SUPDPOTIT of Kaspar Beyer’s appeal the elector agaınst the decision
of the CONS1IStOrYy Br L 500-504 13958] well the letter of June 1544
(Gregor Brück, thanking hiım tor his role 1n the settlement of the GCddC; Br 1' 598-
600 (4006]).
At the time of the eyer CAdSC, the urlsts the CONS1IStOFY WeTC Benedikt Pauli 1490-
1552) and Konrad Mauser T 1548]), but the Wittenberg urlsts stood together 1ın
SUpPpOTIL of the V1IEWS of churtf and Kling neither of whom VCTI served the CONSI1S-
tOrYy| agaınst Luther’s objections. See ejer Anfänge des Wittenberger (LONSIStOTLUMS,
/3; Frasselc:; Eherecht und Ehegerichtsbarkeit I14f.

10 The complicated but NOL VELY well documented history of the eyer asc 15 ably SUW111l-

marized ın Br 1' 498-500 3958) 598{ 4006); ejer Anfänge des Wittenberger COon-
S1StOT1UMS, 64-80; Orrliıes: »„| Jer urısten Schwitzbad«, 651; and 1ın Frasselc: Eherecht und
Ehegerichtsbarkeit III-II4. ASs 15 clear trom those aCCOUNTS, however, IILALLY aASDECLS
of the confrontation between Luther and the urlsts VCI this 1SsSue remaın unclear cf
above nOote 66} The editors 4SSEeTT that Luther’s denunciation Jı the CONS1IStOrYy’S
decision W AaSs unfair, but Dörrıes, /5, NOTte S J nds Luther’s judgement of 1t be fair
and Be that 1t INAY, have, fOr the of this article, accepted Luther’s
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As Luther S\AW 1t, the hbasic problem WAdsSs that the Jurısts WeTC NOLT COIl-
tent stick their PIrODCI sphere of responsibility, 1C wWas secular
mMatters, but WECEILC, rather, determined intervene In spiritual atters an
rule OVCI CONSCLIENCES, which A1IC 1n Christ‘s kingdom an AIC the divinely
appointed responsibility of the theologians. For four hundred } he
sa1id C., during the period that he regarded the life-span of the medi-
eval papacy), Jurists ruled the church an despised the theologians. Now
that their has een taken trom them and they ATC NOL permitted
SOVELIN the church, they AdIC and wWwant LCCOVECTL the ground lost
the theologians,®! whom they deride »Jackasses and dunces« se und
Bachanten] who do NOLT understand the law  52 10 Luther 1t seemed that the
Jur1sts had seized uUDOIL the establishment of the Wittenberg CONS1IStOFY

Opportunity their lost authority.®
Not CONLENT sSimply intervene 1n spiritual atters that do NOL

COIICcCErN them, the Jur1ısts, sa1d Luther, WAant do the devil’‘s work of
bringing back 1nto force 1ın the church that heap of stinking papal filth,°4

Vers1i0n of EVENTS AL tace value. In the absence Jı 1LLLOTC intormation worlk with, 1t 15
Cult do anything Ise

SI 6, 10-19 25-2/ 7029], ndated but with clear refterences cthe CONS1IStOrYy’s
verdict I88! the ase of Kaspar eyer „{ IIe Juristen| en 1U  = vIıer hundert re
regleret, und Je die Theologos verachtet, und sind ihnen SIaAllı SCWESCIL., i NU, weil
I1a  — ihnen das egımen nımmt, und ihr Dıng umstölst, i un: [11A1l will S1Ee nıcht
lassen die Kirchen regıeren und Ptarr bestellen, das thut ihnen aul S1e wollen In
der Kirchen SCYIL, und die Conscientlas mn 1 regıeren; das wollen WIT 'Theologen| nıcht
leiden.« LDenn WITr en Ja fein distinguiret, wWw1e we1lt die Juristen mM 1t ihrem egıimen
gehen ollen; aber sS1e wollens nicht thun, 61€e wollen lleine über es herrschen«.

V} 4 /, 670, 23; 676, Q f
53 See Luther’s letter of LS January 1545 Elector ohn Frederick; Br L 23, 2/7-32 4070]

What 15 NOLT clear from this letter trom the other SUOULICECS 15 how the Jurısts managed
their lıttle COUD ın the eyer ASC the LW theologians the CONS1IStOFLY at the tıme,
()I1C Was eorg aJor 1502-1574], triend and student of both Luther and Melanchthon,
who had joined the aculty of theology 1ın 1536 In the ASC of the other, however, NOt VCIl
his aAaPPDCAaIs 1n the records. It 15 quıte possible that he, 1ıkke his immediate predeces-
SUTL, agıster Ambrosius Berndt T 1541], Was NOT VeEN member of the theologica. faculty.
See Frassel: Eherecht und Ehegerichtsbarkeit 108 100 What, if anything, the theolo
g1ans sa1d did ın etence ot Luther’s posıtıon clandestine O0OWS 15 NOLT known. What
15 known 15 that Luther‘’s wrath AdIi11e6 down exclusively the ea of the urlısts

54 Luther’s language here - In the ceited ın the tollowing note| 15 graphically O-
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the law that WAaS long dSO burned and anıshne from the church
an denounced 1n the »Contessio Augustana«,° At the INOSLT elementary
level, 1ın branding widowed DPr1LEStS who remarried digamists unhit
for clerical O  Ce, (J)I 1n tryıng torce 1119a  = 1Nto unsuitable
marrı1age, this constituted the Ikkind of unwarranted sever1ty that violated
of the principle of epieikeia.®  6 More ser10usly, 1t constituted Wanton dis
turbance of the established Order of the church 1n Wittenberg and SaXONny,
which the lawyers should ıth respecCt and NOLt Oppose.®7 Most Ser1-

ogical C'anon law 15 »des Papsts Unflat«, „des DapSstSs esels dreck vnd furtze«, np3p-
stlicher, stinkender Dreck«, and U. ıth frequent repet1ıt1ion. The SA\AIlLlCc language 15
oun passım 1n the of 15 ASs tor those „groise Eselsköpfe«, the Jur1sts, Luther
observed 1n 1544 that les| 1st des Papsts Recht, daran 61 hangen, W16€e dem Teutel 1M
Hıntern«; 6I 329, 76 7024); c£ 335, AL£ 7026) It should be remembered that hen
Luther resorted scatological language, 1t W ds NOL because he routinely spoke that
WAVYV that he had lost control of his temper but rather that he perceived himselt be
ocked in itally iımportant battle with the evil, agaınst whom scatological language
WAaSs taken be approprlate and ettective WCAdDOIL; SCC Heiko BERMAN:': Luther:
I1a between God and the Devil Luther Mensch zwischen (r:oOtt und Teutel (eng,
trans|. by Eileen Walliser-Schwarzbart. New Maven; 1989, 1L06-109

ö5 4, 250-283 4382|, March 1539; 4/, 670, L6-I8; 671, March 1539). The refer-
11CE the »Confessio Augustana« 15 doubtless Art 25, 1C. stipulates that ishops
have authority teach prescribe anything Scr1ipture. In 15 Luther
accused the urısts of being »gut mainzisch« ell » päpstlich«, C., of actıng 1n
the interests of Archbishop Albert f Maınz and taking 381 trom him; 49, 2958,
10-12; 305, I4f; 34L, 14-1/. 20-34; 6, 332, 24{f; 333, 6{f; 334, 391 7024) have idea what
WAasSs behind this 4CCUuUSat10on. Multher: Hıeronymus Schürpf, 21L; 226, NOte Y4, aSSECITS,
without explaining Why, that the 4CCUSAt10N W Aas probably aiımed Aı Melchior Kling, the
professor of church law

S6 Luther does NOL ıte this principle by NaInNec, but he does retfer the need „weichen
VO  = der SCNeritfe des rechten, 11294  — kan «; 4U, 316, 10 highlight the OMNSC-

UUEMNCES of indiscriminate entorcement of the law, Luther pointed OUtL that if
and imperial law WCIC be entorced IN LOTLO and with ull N1gOUT, the elector WOU NOLTt
only have dismiss him trom the mM1IN1ıStry and send him ACK the IMONASTEIY but also,
because he had married I1UI)L, order his decapitation and eclare his cCN1ıldren unfit
be his heirs; 49, 34L, 23-2/; Br IL, 23, 59 65 4070)

57 4/, 670, I8-23 2 123 February 1539} „Ideo treundlich bit to yOUu Jurists|, ut 110  - d5d-
t1S CONLTLra Ecclesiam NOStram Non volumus L11CC IIL leiden, das 1r I11Cain

Ecclesiam solft zerrelissen. Nolumus Ecclesiam. nolumus des Bapsts urtzen
PEftC.« 4l 280, I4-21 4382 a], March 1539 „IsSt derhalben INCYIL treuntlich bitte
vnd beger uch Juristen], das YIS m1t VI1S5 haldet, W1e InNnans ottentlich In der kirchen
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ously of all, 1t amounted doing the devil’s work of restoring.
1n the of laws that „perplex CONSCIENCES« . die (:ew1ssen VerWI1r-
ren by 1mMpos1ing restrict1ons burdens that dIC NOt required by God’s
word sound TCASOI Luther repeatedly identifhe this »inexpressible
perplexity of DOOF CONSCIENCES« the chief SOUICC ot hıs „the
Mlthy jurists«®® and insisted that this W AS matter 1n which human law
of SOTIT IMUuSt yield God’s law »ÜUÜportet 1 Je0 magıs (JUAIL hom
inıbus obedire.«®9 SO determined Was he place the welfare of stricken
CONSCIENCES above the letter Jı the law that he W as CVCN prepared SE
asıde the Second of the Decalogue if that WECTC NECESSALY prevent
the loss of sou] 9°

Luther CAaNNOT ere be accused of having invented 111e
bolster his Cdsec In jurisdictional dispute with the Wittenberg Jur1sts.

Quite theJ he Was defending pOos1ıti1on that he had lready
stated clearly 1n 1530 1n the treatıse »On marrıage atters« In that WOrKk,
1C 15 replete ıth examples, drawn trom his OW experıence Pastor
and theologian,*! of how CONSCIENCES (‚ Al be entangled an tormented by

helt 1n ies/em furstenthum, landgrauenthum vnd andere lender vnd stende], W1e S1e
in der contession vnterschrieben sSind { WIT 'Theologen)| wollens nıiıcht leiden, das 1r
sollet kirchen re1issen; wollet YIS ber thun thuts anderswu. Wır wollen des
baptsts esels dreck vnd turtze nich aben; trest 1rs elber'!

XS 4U, 316, 2/-32 „Ich Iczans nıt leiden, das S1Pe Juristen| die gew1ssen verwiırren, das 1St
die ursache me1ins I1  F ' ESs heist Perplexitas, 1st nıt 1C Ich habs nıt TYSLI erdacht,
Im Bapstumb en S1e viel gehabt, Non esSt toleranda perplexitas 1n V1a | Je1 '

6, 332, 141 7024) »„|Irum 111 chs nicht leiden, da{ß S1e ‚ die garstıgen Juristen| ın mM e1-
11C1 Kirche 1ne Perplexität anrichten, und die (‚ew1ssen verwiırren wollen m1t ihrem
beschmissenen Rechte.«

59 49, 317, 41 I9 1 cf Act )y 29} Luther recognized that judges themselves COu be
subjected »preplexity of CONSCIENCE« by the teaching of the ur1lsts that judge who
lknows absolutely that detendant 15 INnNOocent INUStT nonetheless Hnd hım guilty [0)4
else res1gn ftrom Ce and let SUOINCOILC else do 1t| 11 the tormal requırement of iımper1a]l
law 15 INEeL that guilt 15 established Dy the test1monYy ot LW three wıtnesses. Luther
1NS1ISts that the judge chould eclare the 1111A11 Innocent ‚VCIl 1{ there WCIC OI  [8/ WIt-
ec55C5 agaınst hım Is that imperlal law? „Ich SC 1NSs keysers recht, das
dem Man unrecht thut Jur1ıst hat Ikein (LONSCIENtLZ, TI1um fragen S1e auch
nicht nachm periculo CONSCIeENt14E«; 4, 303, L 304, 35, CS 304, 29-356
„Ehe ich e1in see] verlieren sol, ehe die praeCcepta hıin wertfen «; 49, 317, 31

UI Besides ealing with marital INattiers DaStOr, Luther Was a41S0 heavily urdene with
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the entorcement of »>CIAZY, unreasonable, unnatural, an odless laws«,
Luther advises DaSstOrs and clergy marrıage worldly Inatter
covered Dy secular laws an abstain trom involvement 1n marrıage
atters much they Call Only where atters of CONSCIENCE AdIC

involved, d tor example, when Jurısts entorce the law 1n such WAdYy
„entangle and contuse CONSCIENCES«, should clergymen intervene. In

where either
»CONSCIENCE the law has yie. and g1ve WAdY, then Says uther| 1t 15 the law
1C 15 yield aM g1ve WAdY, that the CONSCIENCE I1NAY be clear and tree. The
law 15 temporal thing that MUuUStT ultimately perish, but the CONSCIENCE 15 etfer-
nal thing that dies. i The law eX1StS tor the sake of the CONSCIENCE, NOLT the
CONSCIENCE or the sake Jı the law 0)J81l  C CannOt help both Aat the Sadine tıme, then
help the CONSCIENCE and UDDOSC the law . «9?

(:l ven that Luther’s entiıre Caicer (C‚Adlil be viewed Campaı1ıgn
ablish the free and rderiy exerC1Ise of Christian mMINIStrYy that liberates
Christian CONSCIENCES trom the torment1ing burden of man-made laws,
an given that he had isked everything by defying DODC and CILLDCIOUL 1ın
order launch and sustaın that Campalgn, 1t 15 perhaps NOLT Surpr1sıng
that the end of his ite he should ave ounted feroc1i0us defence
of this MIN1IStIY agalnst the latest attempt of Satan undermine 1t 93
Not CONtTLENT sSimply 4aSSeEert 1n general that clergymen eXercCc1se God
gıven authority 1n the spiritual realm of CONSCIENCE*4 an ATIC entitled

from the authorities fOr his Opın1ıon 1n Cult marital BYy 1530, he had
lready wrıtten Orty such Ratschläge: Lieberwirth: Martın Luthers Kritik, 67.

Y2 46, 31/-310 3 LLL 246, 23 24/, 22 It 15 worth noting 1n passıng that ıIn 1539 this
V1IEW of the relationship between law and CONSCIENCE ngured significantly 1 the eCcl-
S1I0N Jı the Wittenbergers Philip of Hessen dispensation take second wife;
SCC Martın BRECHT: Martın Luther. Idıie Erhaltung der Kirche, 1532-154 1957,
06

03 the apt observation ot Örrles: „{ Jer urısten Schwitzbad«, 65, CONCcern1ıng£g the
ımportance of Luther’s experlences tather-confessor 1n hıs CAaAiCcCT reformer:
„Wı1ıe se1ın Angriff auft den Urc. se1ıne Erfahrung als Beichtvater ausgelöst Wal,

uch der die heimlichen Verlöbnisse. Lort weckte die (xEWI1SSEN, die sich
In trügerischer Siıcherheit wlegten, hier will bedrängte (+ew1ssen AUS gesetzlicher
Verstrickung befreien. Von Antfang sind diese Beichterfahrungen, die ihn ZU

Handeln treiben.«
Dee, fOr example, 6! 339, 32-34 7027) „Ihr Juristen| SOo. U11S Theologen nıcht
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obedience, Luther asserted specifically his O0 W personal prerogatıves
preacher 1n Wittenberg. „Ihey AT meddling ıth 1n jurisdic-

tion.«9® The Wittenberg church, he insisted, Was his and he would ave
g1ve A4115WEET tOr 1t 1n the Day of Judgement. He exercised authority 1n that
church, »NOL LIoctor Martınus but rather SErTVant of Christ, actıng

his orderS«, and tOr that 1C4SOIN he should be obeyed. He WOU toler-
ate clandestine CeNgAaAgSCMECNETS 1n his church; indeed, he WOU bandon
his pulpit rather than tolerate d1Ily such thing.?/ ))I Was NOLT Put ere
that Jur1Sts might teach hat 1t SuVveLIn and console (‚UO11-

sciences.«96 the Jurısts do NOLT mend their WdYS, » WC 111 drive them Out
of the church the devil, and they chall know that the CONS1IStOFLY 1Ss NOLT

be subject their law but rather the authority of the Dastor«.?”
regleren, noch uber U1 herrschen. DIie Herrschatt und das egımen ın der Kirchen)
ebührt UuNs, I „Unsere Juristen sprechen INn 1r 1mM ( ONsS1StoOor10 eın Urthel,
quod pertine ad cConscientiam regendam,; das gehöret hieher 1n die Kirche für mich
OCtOr Martinum und andere Theologen. Xtra CONSCIENt1AM sollen S1e die Juristen!|
sprechen, nicht intra CONSCIENt1AM; S1e sollen haben 1Ura IL] et famae, da iragen
WITr Theologen nichts nach. Aber da{ii S1e wollen tallen 1ın die Spiritualia, und die CONSC1-
entlı1as regıeren, das zönnen WIT nıcht leiden.« See I 4, 250-254 4382 a-b)

95 According the Epistle the Hebrews | 13, 1/, Luther translates it) „Gehorchet
Lerern, vnd folget inen, denn S1e wachen vber WT Seelen, als die da rechen-

chaftfft aiur geben sollen, I 7ı 381-383 See 6, 34J1, 34-40 7028|]
96 4AU, 30 7/, 15-17 „Ich bın ZOorn1g und wils uch se1n, |)enn S1€e greitten INır In meın Reg1

1 Jas wil Ich nıiıcht aben, das aDS un: Meıntz Wittenberg solt regıren, (&

4' / 310, CST Ecclesiam Witenbergensem SS5C Ja ich [11US

daf  ur ANtEtWOTrtEe jJungsten gericht, Cum CISO S11 1S, quı hic iın Ecclesia das hoch
StE f  uret  . un: sols verantworten EeIC wl 1C I1, Was ich cragen l 110  . Cragen
Izan In 1164 Ecclesia <e]| I114.  » kein heimlich verlubnis einreissen noch gelten las
SCIL1, geschehe, W1e WO.  lle Ich wils n1ıt halten, wils nicht leiden LICC verantworten

Kan ich solchs nıcht erhalten wil ich mich des predigstuels enthalten
6] 340, 24-33 7028|] „Ich, als eın Prediger, IMUu: strafen, und 11, W ads unrecht 1St,

Dey Verlust meıner Seelen Seligkeit, wW1e Ott 1m Propheten Ezechiel 3 L7 1} ernstlich
gebeut, da{fß ich für dich soll Rechenschaft geben. Weil chs thue nicht als
Martınus, sondern| als eiIN [)ıener Christi, un: SdsC dirs AUS Befehl (sottes der
michs geheißen hat, dafß ich dirs I1 und verkündigen, und dich WalT1LlEll SOLL, SO du
IN1r billig gehorchen.« See Iso BTr L yOL, AL 502, 56 3958)

98 6, 335, 16 1 7026|]
6, 333, 13-16 7024} In Wittenberg, „the aStOr« W d Johann Bugenhagen, whom

Luther preacher acknowledged his ecclesiastical SUDerO0F.
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Not surprisingly, the JurSts WEIC indignant at hat they took be
assault their professional honour, and they WEeEIC NOT inclined bow
the knee the theologians. Indeed, at SOTIILLC poınt 1n the proceedings they
denounced Luther the elector.1°° It tOo0k the interventıon of the elec-
LOTr an the sleilful mediation of chancellor Gregor Brück produce
agreemen 1n which the judgement agalınst Kaspar eyer WAasSs overturned
and Luther’s rejection of clandestine Ng  NS WAas made the Law of
the land !°!

IIT ConclIusion
What chall conclude trom al] thıs? TOM Luther‘s standpoint, the Beyer
CdsSC WAas NOL Just CONLESLT Ver jurisdiction between Jur1ists and theolo-
g1ans. Nor W dads 1t sSimply attempt keep t1dy the boundary between
spiritual authority and secular authority. It WAadsSs of COULISC, both ot those
things, but 1t Was LLLOTC esides The emot1ıon that Luther invested 1n this
particular CAasc including the clear threat bandon his mM1NIStry and
eXCOMMUNICaAte the ursts 1f he did NOLT geLr his WaVY makes only i{
0)]81 takes ser10usly his claim that he Was faced ıth diabolical attempt

ndo the liberation of Christian CONSCIENCES from the LYFaNNY ot hu
I1a  - law enshrined 1n law his being 5 OLLC 15 entitled (‚Oll-

clude that Luther’‘s CaTeCCT reftormer ended exactly where 1t had begun.
The Luther who mounted the pulpit 15 denounce the Jur1Ssts and their
papal *2381018 because they WCIC Causing »perplexity of CONSCIENCE «
1n parishioners fOr whose spiritual welfare he Was responsible, Was the
SaJımne Luther wh 1n IS2L1 had StO0d betore the CILLDCIOL an refused
etiract his books attacking the papal decrees Dy 1C. „the CONSCIENCES
of the taithful had! een INOST miserably entangled, tortured, and LOrn
DIECES«., Freeing CONSCIENCES trom the Oppress1ıon of »>CIaZVY, unreasonable,

10  ® ejer Anfänge des Wittenberger (L ONS1IStONMNUMS, /3 Their complaint ADDCaIsS have
predated somewhat Luther’s attack them trom the pulpit and have ocused the
Luther’s lleged intention wrıte agalınst them

1UL1L Orr1es: »L JDer urısten Schwitzbad«, 76-79; ejer Anfänge des Wittenberger ( ONs1StoO-
rums, 76-50 Luther's Q W ACCOUNT of the Hnal agreeINeN with the ur1ısts 15 1n letter
of IS January 1545 Elector ohn Frederick; Br 1L, 22-25 4070)
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unnatural, an godless laws« Was, large degree, hat Luther’s retorma-
t107N Wäas ll about. Through 1t all he maintained that the wTrIt of human
law AL the boundary of the human CONSCIENCE and that the mM1inısters
ot God’s church ave the solemn duty defend that boundary. Of al] the
things he had SaV about the legal traditions of his tıme, that Was him
the IN OST iımportant.
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